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Appalachians on Probation: Cultural Consid- 
erations for the Officers Who Supervise Them.— 
Understanding an offender’s culture can be crucial to 
the supervision process. Author Danny Kuhn dis- 
cusses Appalachian culture—which stereotypically in- 
cludes a basic mistrust of outsiders and government 
authority—and cultural issues affecting the mission of 
probation officers. A survey of officers in the region 
shows that despite negative stereotypes, the culture 
often presents the opportunity for open, productive 
officer-offender relationships. 

A Sentencing Model for the 21st Century.— 
Judge Robert J. Kane presents a model for modern- 
izing sentencing practices in Massachusetts’ 68 
district courts. He points out that the state’s new 
sentencing commission “offers opportunities for exam- 
ining sentencing practices and outcomes and for de- 
signing a new sentencing architecture that allows for 
the tactical use of punishment and prevention pow- 
ers.” Among the issues he addresses are plea bargain- 
ing, sentencing classification systems, and public 
safety. 

“Three Strikes and You’re Out” Legislation: A 
National Assessment.—Authors Michael G. Turner, 
Jody L. Sundt, Brandon K. Applegate, and Francis T. 
Cullen identify and describe in detail all of the current 
proposed and implemented “three strikes” legislation. 
They provide details about the contents of statutes, the 
specific crimes that are included in three-strikes leg- 
islation, and the various versions of the legislation 
that policymakers in each jurisdiction have proposed. 
They also discuss why the controversial three-strikes 
movement has become so popular and what impact 
three-strikes laws might have. 

Compulsive Gambling and the Criminal Of.- 
fender: A Treatment and Supervision Ap- 
proach.—Probationers who are compulsive gamblers 
present unique challenges to the officers who super- 
vise them. Authors Darren Gowen and Jerri B. Spey- 
erer discuss compulsive gambling from the community 
supervision perspective, reviewing current assess- 
ment methods, treatment strategies, and research 
findings. They propose a model for supervising gambling- 
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addicted offenders which includes individual therapy, 
participation in Gamblers Anonymous, and personal 
financial counseling. 

Discipline With Dignity: A Positive Approach 
for Managers.—Sometimes managers must make 
difficult decisions. Among the most difficult are deci- 
sions to take disciplinary actions against employees. 
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Although they cannot always accurately predict how 
employees will react to a disciplinary action—such as 
a suspension, demotion, or termination—managers 
can put procedures in place that will ensure that the 
employees can still maintain dignity throughout the 
process. Author Peter M. Wittenberg discusses appro- 
priate approaches for each step in the disciplinary 


process. 

A Critical Look at Research on Alternatives to 
Custody.—Authors Janet L. Jackson, Jan W. de Keijser, 
and John A. Michon review both the methodological 
and the philosophical problems inherest in attempts 
to integrate research on the efficacy of alternatives to 
incarceration. The authors discuss findings from tra- 
ditional as well as meta-analytic reviews and conclude 
that we are still not able to predict more than that 
“some sanctions work for some offenders in some situ- 
ations some of the time.” They consider the contribu- 
tions to future research that can be made by 
methodological innovations such as random assign- 
ment studies, as well as the role that can be played by 
small-scale indepth studies. 

The Comprehensive Sanctions Center in the 
Northern District of Ohio.—Authors Joseph V. Cal- 
lahan and Keith A. Koenning describe the Comprehen- 
sive Sanctions Center (CSC), the Northern District of 
Ohio’s “intensive, multidimensional halfway house 
program that incorporated several rehabilitation pro- 
grams and varying levels of supervision.” The CSC 
was designed to address each offender’s incarceration 
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and rehabilitation needs through a tailormade program. 
The authors present the results of a review of the pro- 


gram which focused on whether program participants 
recidivated. 


Hair Analysis: A Tool to Identify Probationers in 
Need of Drug Treatment.—Authors Kevin Knight, 
Grace A. Rowan-Szal, Matthew L. Hiller, Lois R. 
Chatham, and D. Dwayne Simpson present the results 
of a study that considered hair analysis as one of several 
tools to identify probationers in need of drug treatment. 
Results indicated that hair analysis increased by about 
two-thirds the number of individuals who qualified for 
treatment. More importantly, this group of cocaine-using 
probationers, identified only by hair analysis, would 
have been denied treatment if their admission had been 
based strictly on urine tests and self-reports. 


Fundamentals of Crime Prevention.—Crime 
prevention is a “complex and discouraging subject” 
and without “a magic formula,” says author Negley K. 
Teeters in this article reprinted from the April-June 
1946 issue of Federal Probation. Accepting crime as a 
perennial social problem, the author cites six types of 
preventive programs and discusses their practical 
value. He stresses the need for insurance that every 
child is given adequate parental care, a more mean- 
ingful education program, proper screening in school 
for incipient delinquency, and protection from lurid 
and glamorous media attention to crime and crimi- 
nals 


The articles and reviews which appear in Federal Probation express the points of view of the persons who wrote them and not necessarily 


the points of view of the agencies and organizations with which these 


are affiliated. Moreover, Federal Probation’s publication of 


the articles and reviews is not to be taken as an endorsement of the material by the editors, the Administrative Office of the United States 


Courts, or the Federal Probation and Pretrial Services System. 


Appalachians on Probation: Cultural 
Considerations for the Officers Who 


Supervise Them 


By Danny R. KuHN 


Background 


BOUT 185 million years ago, the earth’s crust 
uplifted along a thin corridor in what is now 
eastern United States. Today, this starkly 
beautiful region is known as Appalachia. Geographi- 
cally, the mountains range from south-central New 
York to central Alabama. Due to the region’s rugged- 
ness, native Americans used much of the region for 
hunting instead of permanent settlement. Only as 
the great coastal plains became overcrowded in the 
mid-18th century did significant numbers of Euro- 
pean settlers risk the danger of isolation and Indian 
attack by crossing the mountains. Although the early 
settlers included a substantial number of English, 
French, and Germans, the majority were Scotch- 
Irish (Williams, 1983). This is the term used for 
Scots who settled in Ulster and whose descendants 
came to America in droves during the early 18th cen- 
tury seeking religious and economic freedom. Even 
today, Appalachian traits emphasizing distrust of 
outsiders and importance of kinship and custom over 
political or social ties are compared to those in the 
Scottish highlands (Ray, 1989). 

Because of the terrain and the strong inclination of 
the settlers, a sense of isolation and self-sufficiency 
became the norm. There were few intra-family eco- 
nomic relationships, and the idea of “community” did 
not develop along the same lines as it did in the coastal 
areas (Schwarzweller et al., 1971). Even after the 
Revolution, a basic distrust of outsiders in general and 
outside government authority in particular was exhib- 
ited by the Whiskey Rebellion of 1794. When the infant 
Federal Government attempted to tax one of the re- 
gion’s leading industries, veterans only recently dis- 
missed from the Continental Army took up arms 


Sixty-seven years later, most of the states in the region 
resorted to the ultimate weapon against interference 
from Washington: they seceded. The Civil War and the 
harsh reconstruction which followed further rein- 
forced the distrust of outsiders. 
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Reconstruction had an even more significant long- 
term effect. It set the stage for the purchase of huge 
tracts of land, timber, and mineral rights by non- 
Appalachian industrialists and speculators (Ras- 
mussen, 1994). Eventually, many Appalachians 
became serf-like tenants on the very land they once 
owned. Outside land acquisition led to outside control 
of local communities and, ultimately, local and state 
political processes (Beaver, 1983). The regional frus- 
tration resulting from lack of control over one’s own 
destiny came to a head during the largest armed labor 
insurrection in the Nation’s history. The “Battle of 
Blair Mountain” occurred in the southern West Vir- 
ginia coalfields in 1921. Hordes of armed miners used 
tactics they had learned in the trenches of France to 
avenge the murder of a pro-labor police chief by coal 
company-hired hitmen. Mob rule ended only after the 
Governor asked President Harding to send 1,000 Fed- 
eral troops and aircraft armed with machine guns 
(Sauage, 1984). Again, the idea of “them against us” 
was reinforced. 

The New Deal ushered in a new era of government 
interest in Appalachia. Before the Civil War, Ap- 
palachia was one of the country’s most self-sufficient 
regions. By 1940, it was one of the least self-sufficient 
(Salstrom, 1987). The path toward welfare depend- 
ency broadened during the Great Society years of the 
1960’s. No matter how paternalistic Washington had 
become, the view of outsiders as intruders persisted. 
An official of the U.S. Department of Agriculture de- 
scribed public information meetings in western North 
Carolina as “hostile crowds” of people with an “incen- 


diary heritage . . . a bomb ready to go off” (Rule, 1978, 
quoted in Beaver, 1983). 
Stereotypes 


Negative stereotypes of Appalachia abound. “Li 
Abner”, Deliverance, and numerous recantings of the 
Hatfield and McCoy saga do little for the cause of 
understanding and inclusion. While Andy Taylor and 
Pa Kettle may be nice enough as individuals, their 
level of sophistication does not approach that of char- 
acters portrayed as being from other regions. The 
noncommunicative, uneducated, lazy, incestuous Ap- 
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wife have practically become American cultural icons. 
In the words of one observer, Appalachian women 
“appear to exude contentment, but, in actuality, it is 
more of a surrender to a cruel life of aloneness where 
interaction among people i is at a low ebb” (Appleby, 
1970). At a national seminar recently, a non-Appalachian 
Federal probation officer whom this writer had just 
met jovially stated that he had heard the biggest 
controversy in West Virginia is “if you divorce your 
wife, is she still legally your sister?” 

As with most stereotypes, reinforcing evidence can 
be found by the observer who seeks it. The decline of 
natural resource-based industry in recent years has 
led to increased unemployment and decreasing popu- 
lation in some areas of Appalachia. According to the 
U.S. Sentencing Commission’s 1993 annual report, the 
11 Appalachian districts designated as the research 
area later in this article reported an average per capita 
income of $12,293 and an average unemployment rate 
of 7.8 percent. This compares to the national average 
income of $14,420 and 6.7 percent unemployment rate. 
To a large degree, Appalachian land and mineral re- 
sources are still absentee-owned (Beaver, 1983). At the 
same time, Appalachia is the home of many modern, 
progressive cities; improving transportation and com- 
munication systems; respected institutions of learn- 
ing; and a thriving tourism industry. According to the 
Directory of United States Probation and Pretrial 
Services Offices published by the Administrative Of- 
fice of the U.S. Courts, it is also the home of more than 
30 U.S. probation offices and almost 400 U.S. proba- 
tion officers. Given the long history of government 
mistrust in the region, an understanding of the culture 
and how it can affect supervision is important in the 
probation profession. 


Methodology and Commentary 


In order to study cultural aspects of Appalachia 
affecting the probation officer’s mission, the geo- 
graphical area must be defined. The most specific 
definition is provided by the Appalachian Regional 
Commission, a Federal agency formed to promote eco- 
nomic development. The Commission’s purview in- 
cludes 399 counties in 13 states, as shown in table 1. 
The area stretches from southern New York to Missis- 
sippi and includes such progressive cities as Pitts- 
burgh, Pennsylvania; Winston-Salem, North 
Carolina; and Knoxville, Tennessee. Roanoke, Vir- 
ginia, and Atlanta, Georgia, are both adjacent to in- 
cluded counties. West Virginia is the only state wholly 
included. The Directory of United States Probation and 
Pretrial Services Offices indicates that 10 Federal 
court districts have a majority of their counties desig- 
nated as Appalachian. These include Pennsylvania 
Middle, Pennsylvania Western, Ohio Southern, West 
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Virginia Northern, West Virginia Southern, Kentucky 
Eastern, North Carolina Western, Tennessee Eastern, 
Georgia Northern, and Alabama Northern. Also in- 
cluded in the study group were the Virginia Western 
offices located in Roanoke, Abingdon, and Big Stone 
Gap, as these offices service almost exclusively coun- 
ties in the research area. Asurvey was constructed and 
forwarded to the chief U.S. probation officer in each 
district with a request that it be competed by each U.S. 
probation officer. The survey gathered data in five 
areas: 

1. Communication barriers. Due to isolation, many 
Appalachian areas developed unique speech patterns. 
Especially in central Appalachia, some elements such 
as the double negative harken back to 18th century 
usage. Appalachian speech has been described as “a 
cautious and extremely restricted verbal repertory” 
(Appleby, 1970). One study found substantial differ- 
ences when comparing written compositions submit- 
ted by Appalachian and non-Appalachian students. 
“The non-Appalachian students organized their ideas 
in clear paragraphs” while the compositions of the 
Appalachian students “were more personal and indi- 
vidual. They were replete with vivid imagery and 
colorful expression.” The author of the study drew the 
conclusion that because books are considered a luxury 
in many Appalachian homes, “young children are not 
expected to use standard English form in the critical 
years when their language is rapidly developing” (El- 
ler, 1987). 

Communication between probation officers and of- 
fenders often contains highly technical legal, medical, 
and even psychological terminology. Likewise, Appa- 
lachian speech is often rich in euphemisms easily 
misunderstood by anyone from another area. As clear, 
reciprocal communication is essential for successful 
supervision, probation officers must be aware of the 
potential for misunderstanding. 

2. Intrusiveness. There is probably not a Federal 
offender in the country who does not feel supervision 
is intrusive. Indeed, one of the stated goals of the 
enhanced supervision model followed by U.S. proba- 
tion officers is to be able to tell offenders how they are 
doing instead of asking them how they are doing. After 
a review of Appalachian history, it is easy to see why 
this intrusion is particularly difficult for many offend- 
ers in the region to accept. Having grown up in Ap- 
palachia, this writer recalls the most scathing insult 
that could be levied upon someone was to be called 
“nosey.” With a three-century tradition of having few 
close neighbors and keeping everything “in the family,” 
Appalachians often see periodic home visits by well- 
dressed probation officers who ask prying questions as 
unjust additional punishment. In cases where super- 
vision follows incarceration, the probation officer often 


hears statements such as “I’ve served my time. Now 
why can’t you just leave me alone?” even in cases 
where continued criminal activity is unlikely. Like the 
Whiskey Rebellion and the Battle of Blair Mountain, 
Federal supervision is viewed as another example of 
exploitative intrusion from Washington. 

3. Firearms. The vast majority of offenders are not 
allowed to possess firearms while under supervision. 
If offenders are convicted of a felony, this prohibition 
is permanent (18 U.S.C. § 922). Again, one need only 
look at the historical background to understand the 
impact this prohibition has on many Appalachian of- 
fenders. The region was settled through the use of 
firearms. Often, the most cherished possession an 
offender owns is “grandaddy’s shotgun.” Even if it 
hasn’t been fired in years, the firearm is such a part of 
the offender’s history and identity that he or she may 
risk incarceration in order to keep it. Additionally, 
hunting and fishing seem to be almost universal inter- 
ests in the region. It is not uncommon for these activi- 
ties to be the only formal type of recreation the 
offender knows, and they are passed down from parent 
to child as a way of life. In this writer’s home county, 
schools are closed during deer season because of the 
considerable absentee rate among students and teach- 
ers alike. 

Because firearms are so important to the Appala- 
chian identity, offenders often request early termina- 
tion of supervision so they can begin the process of 
“getting their rights back.” Significantly, “rights” al- 
most always means firearm possession instead of vot- 
ing or being able to serve on a jury. It is inconceivable 
to many offenders that even Washington could be cruel 
enough to punish them in this fashion for the rest of 
their days. 

4. Gender issues. As noted above, the negative 
stereotype of the Appalachian woman is not particu- 
larly becoming. It reveals a past in which wives were 
considered a mountain man’s property. Snuffy Smith 
is lord and master of his household, admonishing his 
mate to chop wood more quietly while he naps. Ves- 
tiges of this sentiment can still be seen in the female 
offender who must ask her husband’s permission be- 
fore she takes action on directives from the probation 
officer. In such a relationship, a female offender will 
often have trouble relating to a male officer because 
she fears that her husband will become jealous. 

Similar issues may occur in the supervision of male 
offenders. Some simply cannot adjust to a femaie 
probation officer being an authority figure and may 
attempt intimidation. Some may be unable to develop 
adequate communication with female officers because 
living a socially isolated life has made them extremely 
shy. It is not uncommon for Appalachians to compart- 
mentalize gender roles rigidly. Due to his shyness, a 
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male offender may let his wife “do all the talking” to 
the probation officer. Often, questioning male offend- 
ers about their finances or family relationships is 
futile because they claim that “my wife handles all 
that.” 

5. Social decorum. Even in a profession as serious as 
probation, basic rules guiding polite human interac- 
tion are still important. Though “enforcement” is a 
primary component of the probation mission, officers 
mostly have routine contact with offenders and gener- 
ally maintain amicable relationships. This can be of 
great benefit when dealing with rehabilitative issues. 
Appalachians have been described as having “guarded, 
slow-moving nonverbal behavior patterns” (Appleby, 
1970). Shyness, embarrassment, and feelings of inade- 
quacy and confusion are often misinterpreted as hos- 
tility or sullenness. 

This writer has observed a tendency among many 
Appalachians to view the world in a polarized fashion. 
A“you’re either for me or against me” sentiment some- 
times makes it difficult for probation officers to use 
both the carrot and the stick often needed to address 
punitive and rehabilitative concerns. Feelings of per- 
sonal betrayal among offenders after revocation hear- 
ings are common. 

If a probation officer does become “accepted” by an 
offender, new issues concerning home visits arise. 
Especially in southern Appalachia, it is common prac- 
tice to make “small talk” before getting to the point of 
a conversation. If a probation officer immediately be- 
gins talking business during a home visit without first 
commenting on the weather or the attractiveness of an 
offender’s children or dog, he or she is likely to be 
viewed as brusque. Being a “fast talker” carries a 
negative connotation, and the rich oral tradition of 
storytelling is deeply embedded in conversational 
speech. In the summertime, officers may find it diffi- 
cult to get away from an offender’s home without first 
getting a tour of the garden. Complimenting an of- 
fender’s efforts is risky as a compliment almost always 
leads to an offer. The greatest challenge in supervising 
some offenders is finding a diplomatic method of leav- 
ing without a mess of pole beans, a piece of fruitcake, 
some four o’clock seeds, and a puppy. Anyone who 
refuses to sit down (regardless of furniture cleanli- 
ness) and have a cup of coffee risks that scathing 
Appalachian indictment: They think “they’re too good” 
to sit down in my home. Surprisingly, an acceptable 
alternative is for officer and offender to lean against 
the government car in the driveway while conversing. 

Due to the dynamic nature of their profession, many 
Federal probation officers take positions far from their 
own home area. Non-Appalachian officers are in a 
unique position to recognize cultural traits affecting 
supervision. The survey addresses this distinction. 
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TABLE 1. COUNTIES DESIGNATED “APPALACHIAN” 
(Source: Appalachian Regional Commission) 


6 ee September 1995 | 
ALABAMA KENTUCKY Pontotoc Jackson SOUTH Giles 
: (35)* (49) Prentiss Jefferson CAROLINA Grayson 
Tippah Lawrence (6) Highland 
Bibb Adair Tishomingo Meigs Lee 
Blount Bath Union Monroe Anderson Pulaski 
Calhoun Bell Webster Morgan Cherokee Russell 
a Chambers Boyd Winston Muskingum Greenville Scott 
Cherokee Breathitt Noble Oconee Smyth 
} Chilton Carter NEW YORK Perry Pickens Tazewell 
Clay Casey (14) Pike Spartanburg Washington 
Cleburne Clark Ross Wise 
Colbert Clay Allegany Scioto TENNESSEE Wythe 
Coosa Clinton Broome Tuscarawas (50) 
Cullman Cumberland Cattaraugus Vinton WEST 
De Kalb Elliott Chautauqua Washington Anderson VIRGINIA 
: Elmore Estill Chemung Bledsoe (55) 
Etowah Fleming —- PENNSYLVANIA Blount 
Fayette Floyd Co (52) Bradley Barbour 
Franklin Garrard Delaware Campbell Berkeley 
Jackson Green Otsego Allegheny Cannon Boone 
; Jefferson Greenup Schoharie Armstrong Carter Braxton 
Lamar Harlan Schuyler Beaver Claiborne Brooke 
° Lauderdale Jackson Steuben Bedford Clay Cabell 
ie Lawrence Johnson Tioga Blair Cocke Calhoun 
Limestone Knott Tompkins Bradford Coffee Clay 
Madison Knox Butler Cumberland Doddridge 
Marion Laurel NORTH Cambria De Kalb Fayette 
Marshall Lawrence CAROLINA Cameron Fentress Gilmer 
Morgan Lee (29) Carbon Franklin Grant 
Randolph Letcher Alexander Clarion Greene Hampshire 
St. Clair Lewis Alleghany Clearfield Grundy Hancock 
Shelby Lincoln Ashe Clinton Hamblen Hardy » 
Talladega McCreary Avery Columbia Hamilton Harrison 
Taliapoosa Madison Buncombe Crawford Hancock Jackson 
Tuscaloosa Magoffin Burke Elk Hawkins Jefferson 
Walker Martin Caldwell Erie Jackson Kanawha 
: Winston Menifee Cherokee Fayette Jefferson Lewis 
Monroe Clay Forest Johnson Lincoln 
GEORGIA Montgomery Davie Fulton Knox Logan 
(35) Morgan Forsyth Greene Loudon McDowell 
Owsley Graham Huntingdon McMinn Marion 
: Barrow Pike Henderson Jefferson Marion Mason 
Bartow Powell Jackson Juniata Meigs Mercer 
Carroll Pulaski McDowell Lackawanna Monroe Mineral 
Catoosa Rockcastle Macon Lawrence Morgan Mingo 
Chattooga Rowan Madison Luzerne Overton Monongalia 
Cherokee Russell Mitchell Lycoming Pickett Monroe 
; Dade Wayne Polk McKean Polk Morgan 
Dawson Whitley Rutherford Mercer Putnam Nicholas 
Dougles Wolfe Stokes Mifflin Rhea Ohio 
Fannin Surry Monroe Roane Pendleton 
Floyd MARYLAND Swain Montour Scott Pleasants 
Forsyth (3) Transylvania Northumberland Sequatchie Pocahontas 
Franklin Watauga Perry Sevier Preston 
Gilmer Allegany Wilkes Pike Smith Putnam 
; Gordon Garrett Yadkin Potter Sullivan Raleigh 
Gwinnett Washington Yancey Schuylkill Unicoi Randoiph 
; Habersham Snyder Union Ritchie 
Hall MISSISSIPPI OHIO Somerset Van Buren Roane 
Haralson (21) (29) Sullivan Warren Summers 
Heard Susquehanna Washington Taylor 
: Jackson Alcorn Adams Tioga White Tucker 
Lumpkin Benton Athens Union Tyler 
Madison Calhoun Belmont Venango VIRGINIA a 
Murray Chickasaw Brown Warren (21) ‘ayne 
Paulding Choctaw Carroll Washington Webster 
Pickens Clay Clermont Wayne Alleghany Wetzel 
: Polk Itawamba Columbiana Westmoreland Bath Wirt 
Rabun Kemper Coshocton Wyoming Bland Wood 
Stephens Lee Gallia Botetourt Wyoming 
Towns Lowndes Guernsey Buchanan 
Union Marshall Harrison Carroll 
Walker Monroe Highland Craig 
White Noxubee Hocking Dickenson 
Whitfield Oktibbeha Holmes Floyd 
*Note: The numbers in parentheses indicate the number of Appalachian counties in the states. 


Results 


Of the 104 officers who responded to the survey, 36 
(34.6 percent) characterized themselves as native Ap- 
palachian males, 9 (8.6 percent) as native Appalachian 
females, 42 (40 percent) as non-Appalachian males, 
and 17 (16.3 percent) as nonnative Appalachian fe- 
males. The survey questions and results are presented 
in table 2. 

One difficulty with the survey is that many respon- 
dents’ ideas of what constitutes Appalachia differ con- 
siderably from the area so designated by the U.S. 
Government via the Appalachian Regional Commis- 
sion. Admittedly, the Commission’s designation proc- 
ess was political in nature and did not necessarily take 
into account how individuals in a given county view 
themselves. An officer working in a designated county 
commented that he had never supervised Appalachi- 
ans and, therefore, knew little about them. Another 
commented that she had always lived in the city, so 
she did not consider herself to be Appalachian, even 
though the city is located within the region. 

Respondents were asked to share an anecdote con- 
cerning a situation in which an Appalachian cultural 
trait affected a supervision issue. Responses were 
recorded in the five areas previously noted: 

1. Communication barriers. Acommon problem ap- 
pears to be the accurate communication of directions. 
A typical comment: “Just up the holler’ or Just down 
the road’ frequently have turned out to be miles of 
unpaved road, a severely rutted coal mine access road, 
or all the way over the mountain. An offender would 
expect me to know where Boogertown was—which was 
not identified on any map.” Several officers give spe- 
cific examples of colloquial phrases they have encoun- 
tered such as “make water” for submitting a urine 
specimen and “I'm gonna go ’ar atter while.” One 
nonnative Appalachian officer states he had difficulty 
learning that “I wouldn’t care to” actually means yes 
instead of no. Another notes that the mother of one 
offender was worried her son would not be able to take 
his “decompression pills” while in prison. Several offi- 
cers admit they are known as “prohibition officers” to 
their clientele. 

In the writer’s home district, a nonnative Appala- 
chian officer received a monthly report from an of- 
fender who listed $400 income derived from “sanging.” 
After commenting on the poor spelling, the officer said 
he found it hard to believe anyone would pay to hear 
this particular individual sing. A native Appalachian 
officer later revealed to him that sanging, or gathering 
wild ginseng for export to the Orient, is a common way 
for Appalachians to supplement their income during 
the summer. 

2. Intrusiveness. Comments on this topic all rein- 
force the historical view of Appalachians being some- 
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what distrustful of government authority. One officer 
sees a “deep resentment of any government interfer- 
ence.” Another states that, in a particular area, “you 
are immediately perceived as an outsider. When you 
go into a store or business to get directions or other 
information, you feel like an intruder. Folks seem to 
be suspicious and unwilling to provide much assis- 
tance.” Another officer considers the area very 
“closed.” “Members are very wary of outsiders,” she 
writes, and offers the following advice: “It helps to 
blend in as much as possible—jeans, boots, etc.” Fi- 
nally, an officer states, “Most noticeable to me is the 
reticence of the Appalachian people. They tend to be 
very distrustful of outsiders.” 

3. Firearms. The survey results show this to be a 
significant issue. One officer relates, “The one problem 
I have is with the firearm restriction. So many moun- 
tain folk are hunters.” Another states, “A lot of my 
people would rather spend a couple of years more in 
jail than give up hunting, if they had that option.” 

4. Gender issues. A native Appalachian female 
states, “I’ve always had problems with female offend- 
ers not working to pay fines and costs. Their job was 
to be a wife, and husbands (or boyfriends) were very 
resistant to making payments for them.” A nonnative 
Appalachian female officer found that “many true 
male Appalachians find it difficult to deal with an 
authority figure of the opposite sex.” One male officer 
bluntly states that it appears to be a local rule that “it 
is not a violation of the law to hit your woman with an 
open hand.” On a positive note, a male officer confides 
that wives of offenders “often encourage frequent con- 
tact in both the home and community by the [U.S. 
probation officer] because it usually helps the hus- 
band’s overall behavior.” Finally, a female officer re- 
members the dismay on an offender’s face when he 
entered the courtroom to find the probation officer, 
deputy marshal, assistant U.S. attorney, public de- 
fender, and district judge were all women. “I haven't 
got a chance!” he sighed. 

5. Social decorum. Several officers comment that 
there is no choice but to get involved with an offender’s 
whole family. Often, extended families live in the same 
area or even under the same roof. The gift-giving 
tendency is also noted by a number of respondents. 
One officer relates that he politely declined a bag of 
fresh vegetables from an offender’s garden only to find 
the bag tucked away on the back floorboard of his 
vehicle after he left. 

The following list of helpful hints was submitted by 
an officer for those venturing into eastern Kentucky: 


1. Never wear a tie. 


2. Get to know the postmasters. They know where everyone lives. 
3. Don’t get right to the reason you're there. 
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4. Don't say “I want.” Always say “I need some help.” 


5. It’s not a bad idea to start conversation by talking about 
Kentucky basketball. It’s a religion . . . . 


Nonnative Appalachian officers were asked to de- 
scribe any preconceived ideas they had about the re- 
gion before relocating and whether or not those ideas 
have proven valid. One officer simply states, “I never 
heard of this culture until I relocated here.” Several 
others relate that they had, to some degree, accepted 
negative stereotypes portrayed by the media. How- 
ever, almost all agree that relocation to Appalachia 
brought pleasant and positive results, as the following 
representative comments reveal: “They are very 
friendly people.” “Appalachians are, deep down, very 
sincere individuals.” “The offenders tend to be friendly 
and receptive to supervision.” “There are plenty of 
intelligent people in the area.” “Folks are warm and 
usually very friendly.” 


Conclusion 


Some of the results may seem incongruous. Numer- 
ous responses from the same areas comment on how 
“closed” the society is while at the same time praising 
“warm and friendly people” who are family-oriented 
and generous. Perhaps this shows that it takes a little 
time and understanding to appreciate the culture, but 
the results are well worth the effort. Many issues that 
negatively affect supervision, such as the reluctance 
to give up firearms, are probably endemic to “offender 
culture” as a whole, regardless of location. 


Through hard work and pride, Appalachian people 
have brought progress to a rugged land. History and 
terrain have made the road to modernization difficult. 
As the second millennium approaches, instantaneous 
communication and marketing bring all Americans 
closer together. As this occurs, we may be at risk of 
losing many of the cultural traits that make us unique. 


For U.S. probation officers, the challenge is to un- 
derstand and appreciate the cultural background of 
each offender, regardless of location. By doing this, 
officers can find ways to use positive influence in order 
to accomplish their important mission. 
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A Sentencing Model for the 21st Century 


By JuDGE RoBERT J. KANE 
Associate Justice of the Massachusetts District Court 


Introduction 


OR A quarter of a century Massachusetts has 

followed the national example of responding to 

the crime problem through the same indis- 
criminate use of power that defined our Vietnam 
policies. Our crime strategy has been to indiscrimi- 
nately incarcerate offenders under the theory that 
this massive use of power would frighten criminals 
into submission. Like the Vietnamese who saw our 
bombs and napalm as reasons to escalate their resis- 
tance, the alienated youth of America see our man- 
datory disparities and punitive mistakes as 
justifications for their senseless and violent expres- 
sions of personal power. They sit in our courtrooms 
and witness the careless manner of our judgments, 
and these impressions strengthen their rageful feel- 
ings of how corrupt and shameless the law is. Their 
complaints of sentencing incoherency are equally 
voiced by victims who witness career criminals’ sen- 
tences discounted under unconscionable plea bar- 
gains. 

We are now approaching the 21st century when we 
expect that larger teenage populations will dramati- 
cally increase crime rates. Conservative forecasters of 
these crime trends are already arguing for policies 
that will enlarge incapacitation strategies’ and 
weaken privacy rights.” Before Massachusetts follows 
this stale advice, the leadership of this state ought to 
carefully review the accumulated evidence of what 
incarceration policies have actually produced.’ This 
review of incarceration policies’ poor results can help 
us recreate sentencing into a strategic use of power for 
the purposes of increasing incarceration rates and 
sentences of intractable and dangerous offenders 
while providing treatment opportunities for offenders 
engaged in the ageless struggle of defining their iden- 
tities. Massachusetts’ new Sentencing Commission of- 
fers opportunities for examining sentencing practices 
and outcomes and for designing a new sentencing 
architecture that allows for the tactical use of punish- 
ment and prevention powers. This article’s purpose is 
to explore alternative sentencing approaches to Mas- 
sachusetts’ indiscriminate sentencing perspectives 
and practices. 

This article focuses its attention on ideas for mod- 
ernizing sentencing practices in Massachusetts’ 68 
district courts. These district courts presently possess 
broad criminal jurisdiction that incorporates all mis- 
demeanors and many felonies including narcotic sales, 
indecent assaults, and aggravated batteries. The 
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judges of these courts process over one-quarter million 
criminal cases representing over 90 percent of the 
state’s criminal business. Generally, district court 
judges are empowered to exercise broad discretion in 
determining sentences, and this discretion is mainly 
restricted by statutory penalty ceilings. Notwith- 
standing the availability of discretion, the prevailing 
sentencing pattern is judicial approval of plea bar- 
gains which are considered servicable to the courts’ 
case management interests. 


Massachusetts Sentencing Commission 


The Massachusetts Sentencing Commission is now 
responsible for redesigning sentencing powers 
through the development of sentencing guidelines that 
will provide sentencing ranges for offenses and permit 
flexibility for individualized sentencing of defendants. 
The enabling statute also authorizes the Commission 
to recommend other sentencing changes necessary for 
accomplishing the goals of sentencing credibility and 
justice which, respectively, incorporate the principles 
of proportionate and enforceable punishments. Accom- 
plishing these sentencing goals will require the enact- 
ment of not only sentencing guidelines but also 
adjunct sentencing information systems capable of: 
discriminating hard- and soft-core defendants; placing 
soft-core offenders into effective and accessible treat- 
ment slots; and enforcing treatment contracts. 

Commission recommendations for accessing and 
processing information on dangerousness, recidivism, 
and treatment potential are necessary corollaries for 
sentencing guideline applications and exemptions 
since the guidelines will leave to the court the choice 
of a sentence within the sentencing range and the 
judgment of whether special circumstances warrant 
sentences above or below the range. If sentencing 
guideline legislation fails to structure the processing 
of sentencing choices, the negotiation capacities and 
sentencing perspectives of two lawyers will continue 
to largely determine what happens to defendants. 
Following plea bargain recommendations will con- 
tinue to produce errors in sorting hard- and soft-core 
offenders. 

For purposes of illustrating how irrational plea bar- 
gaining is, a cross-referencing of professional used car 
sales transactions is useful. A fair used car price is a 
function of an experienced seller and a sophiscated 
buyer who negotiate from objective price information 
(Blue Book) and subjective factors that cause an up- 
ward or downward price shift. This commercial trans- 
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action model is not the pattern for plea bargaining in 
the district court where plea bargaining often func- 
tions through inexperienced parties or unevenly 
skilled parties who negotiate on incomplete informa- 
tion of offenders’ subjective histories and partial or no 
information on offenders’ dangerousness, recidivism 
risk, or suitability for treatment interventions. This 
combination of uneven and inexperienced negotiators 
and incomplete information produces irrational and 
unequal sentencing outcomes. Where, for example, an 
inexperienced defender negotiates with an equally 
inexperienced but aggressive prosecutor over a school 
zone sale by an addict whose record is negligible and 
who is treatable, the negotiated settlement may well 
produce a jail sentence in exchange for a cancellation 
of the school zone mandatory penalty. Conversely, a 
negotiation involving an inexperienced and timid 
prosecutor and a skilled and aggressive defense coun- 
sel over a sale by a chronic drug seller may result in 
minimal or no imprisonment. This negotiation process 
obviously produces unreliable determinations on what 
offenders warrant incapacitation. . 

Furthermore, plea negotiations over defendants’ lib- 
erty commonly result in probation compromises; and 
these sentences, structured by lawyers, usually unin- 
formed and often uninterested in behavioral manage- 
ment, are generally silent on the sentence’s objectives 
and approach. Such general lack of thoughtful reflec- 
tion creates a meaningless and purposeless probation. 
The court is left without any organized, articulate 
expression about whether the probation contract is for 
the purpose of control, treatment, or restitution. The 
court, in other words, finds itself with an empty voice 
on what means are necessary for achieving desired 
outcomes. 


Restructuring Sentencing Choices 

While plea bargaining is a practical necessity for 
managing criminal caseloads, we can lessen the im- 
pact of the lawyers’ subjective thinking on sentencing 
by centering plea and sentencing discussions on objec- 
tive information. We can accomplish this by defining 
what criteria such as an offender’s risk will determine 
where the offender fits within a sentencing range and 
by supplying the plea and sentencing process with 
diagnostic and prognostic information on the offender. 
Similar to negotiations of damages in a civil liability 
case, the lawyers would use, instead of medical bills 
and doctor reports, the offender’s biographical, attitu- 
dinal, and clinical information to discuss the risk and 
management of the risk. And, just as a doctor forecasts 
an injury’s progression and longevity, a probation ana- 
lyst, using risk assessment methods, could forecast the 
recidivism potential of the offender. This probation 
analyst, like a doctor, could for defendants considered 


treatable produce treatment recommendations. The 
information analyst, using a treatment classification 
system, could construct a prevention plan that 
matches the offender’s treatment profile with a com- 
patible and accessible program. 


The sentencing hearing would then function as a 
mechanism for considering counter arguments on the 
incapacitation and prevention analysis. Where the 
court elects a prevention strategy, the judicial profes- 
sional would follow a medical model of explaining the 
plan, listening to compliance problems, and clarifying 
consequences for noncompliance. 

Implementing information systems necessary for 
reliably sorting offenders requires redefining proba- 
tion’s mission from micro case management responsi- 
bilities to classification/program management 
functions. Reorganized probation services would in- 
corporate: (1) redefinition of probation job responsibili- 
ties and development of salary incentive programs 
based on performance measurements; (2) creation of 
court-based purchase of accounts and establishment 
of purchase of service allocation formulas incorporat- 
ing performance-based criteria; (3) development of 

Under this reorganization, the probation service 
would be modernized into an agency driven by infor- 
mation. The operating unit for creating and using this 
information would be a probation team. Probation 
teams would consist of interchangeable specialists for: 
data collection/analysis; program 
agement; and treatment compliance. This functional 
specialization would sponsor professional develop- 
ment and performance through rotational assign- 
ments and team dynamism. Probation team 
performance would be competitively driven by the use 
of salary incentives indexed by outcome criteria relat- 
ing to performance levels of probation clients. Client 
performance criteria would incorporate such indicia as 
rearrests, program stay, employment productivity, and 
the quality of offenders’ family relationships. 


Under this model the probation central office would 
become responsible for developing and operationaliz- 
ing sentencing classification systems that would pro- 
vide markers for sorting hard-core offenders and 
criteria for matching probation clients with treatment 
modalities. This classification capacity for more pre- 
cisely identifying probationers’ dangerousness, recidi- 
vism risk, and rehabilitative potential would be 
largely developed through the accumulation and 
analysis of: (1) social science studies on offenders’ risk; 
(2) other jurisdictions’ classification systems; and (3) 
Massachusetts data on offenders’ recidivism. The pro- 
grammers could then identify data, such as school 
behavior, employment history, residential stability, 
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family and peer relationships, and criminogenic atti- 
tudes for use as recidivism markers. 

The other function of this classification system 
would be the development of treatment models for 
discrete offender populations. These treatment popv- 
lation profiles indicating what works for whom would 
be based on criminal justice and social science re- 
search. The treatment information system would also 
inform the decisionmaker of length of stay, cost, sup- 
port services, and success criteria. Data on client per- 
formance would inform probation of treatment 
violations and providers’ performance. 

Operationally, probation officers would construct 
classification reports on offenders whose offense or 
record indicated that a conviction would probably re- 
sult in intensive probation or imprisonment. Within 
21 days of arraignment, probation would develop for 
the court a report structured around certain informa- 
tion categories, such as school performance and family 
relationships, helpful in assessing dangerousness, re- 
cidivism, and treatment suitability. This information 
would be computerized within a categorically defined 
database designed to incorporate supplementary in- 
formational entries. The computerized database 
would be designed for collection of hard data such as 
domestic abuse information, care and protection files, 
and Registry of Motor Vehicle information. Soft data 
on persons’ lifestyles and attitudes could be collected 
through interviews by probation officers trained in 
accessing information. All oral data entries would be 
verifiable through either documentary or secondary 
sources. 

This sentencing report, integrated into recidivism, 
dangerousness, and treatment analyses, would func- 
tion as the information base for decisions on incapaci- 
tation and probation. Using these analyses for 
sentencing decisions, judges could: discriminate hard- 
and soft-core defendants; increase incapacitation 
rates for intractable offenders; and channel soft-core 
offenders into effective treatment programs. 

Probation promises would be enforced by the mutual 
self-interest of the probation team and treatment 
providers in either adjusting a probation contract or 
incapacitating offenders whose behaviors were symp- 
tomatic of criminal propensities or behaviors. Team 
decisionmaking would insure that compliance special- 
ists were not functioning in an excessively punitive 
manner. For purposes of ensuring probation enforce- 
ment reviews, sentencing legislation could require 
periodic probation review sessions. 

This sentence model’s complexity may seem over- 
sized for the district courts’ resource base. The model 
may appear to overstress probation resources by re- 
quiring services for: (1). collecting, processing, and 
analyzing offender histories; (2) allocating and audit- 
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ing purchase-of-service monies; and (3) reviewing and 
enforcing probation contracts. In reality this amounts 
to modest resource costs. Informational and program- 
matic functions would replace probation hours largely 
dedicated to office reviews. This functional realloca- 
tion is sensible as research studies indicate question- 
able outcomes through probation supervision models. 
Furthermore, this informational and programmatic 
function for probation would largely eliminate the 
need for time-intensive probation courtroom services, 
and any residual record retrieval duties under the new 
model could be efficiently allocated to clerical person- 
nel. 

Asecond apparent resource problem is this model's 
requirements for greater judicial involvement in sen- 
tencing offenders. More judicial sentencing time 
would only be required where a case involves either 
incapacitation or supervised probation. Secondly, this 
sentencing process would involve reports that could be 
read before taking the bench; and sentencing bench 
time would replace the significant judicial time spent 
in unstructured lobby and courtroom conversations on 
possible pleas. 

A third apparent problem with this model is its 
negative effects on plea bargaining through the 
model’s potential production of high offender risk es- 
timates that would harden prosecutors’ sentencing 
recommendations. This apparent plea bargaining 
problem is of marginal importance as plea bargaining 
is largely a function of estimates of trial outcomes.‘ 
Analysis that may reveal an offender’s high risk may 
well promote plea bargaining by increasing defense 
counsel’s awareness of a severe sentencing outcome 
after trial. Defense counsel’s willingness to enter into 
meaningful plea negotiations with the prosecution 
may be agreeable to prosecutors who see degrees of 
risk in going to trial. Pleas can be further promoted 
under this sentencing model if the model foliows Fed- 
eral sentencing rules in allowing for favorable consid- 
eration of timely case resolutions. 

Management problems with this model lessen 
through illustration of the model’s applications. For 
purposes of illustration, let’s consider the model’s ap- 
plication in the hypothetical case of William James, 
age 17, who appears on June 1 in the New Bedford 
District Court on a complaint charging assault and 
battery by means of a dangerous weapon. On June 1, 
Mr. James, like any defendant, provides basic bio- 
graphical data and supplementary data on schooling, 
family, and employment relationships to a trained 
probation analyst. The analyst creates for Mr. James 
a sentencing information file. The file integrates into 
a computerized information system generally divided 
into risk and treatment sections and discretely broken 
down into the following categories: (1) school informa- 


tion indexed by suspensions, academic performance, 
and intelligence testing; (2) familial relationships in- 
cluding incidents of sexual and physical abuse; (3) 
employment information broken down into skills, 
work periods, and reasons for job changes and unem- 
ployment. The analyst, after interviewing the defen- 
dant, then through a series of protocols, collects and 
analyzes institutional data on school, family, and em- 
ployment. The analyst also interviews two or more 
informed and reliable parties for the purpose of sup- 
plementing and verifying offender oral histories. 

Using standardized risk assessment methods, the 
analyst would assess such risk indicators as: (1) cog- 
nitive capacity; (2) chronicity of school misbehaviors; 
(3) family relationships; (4) onset of criminal behav- 
iors; (5) addictive history; (6) criminogenic attitudes. 
Using these risk markers, the analyst would then 
provide a risk score to the offender. Where the risk 
score was moderate or below, the analyst would assess 
treatment potential and where an affirmative analysis 
occurred, develop a treatment profile broken down 
into: (1) learning style; (2) treatment needs; (3) treat- 
ment deficits, i.e., ability to pay. This part of the 
assessment would conclude with specific recommen- 
dations on: (1) treatment providers; (2) length of stay; 
(3) special conditions; (4) payment method. 

In a busy urban court, this collection system would 
initially apply to approximately 60 defendants each 
week.’ If only six probation officers were assigned to 
the function, each probation officer would be required 
to conduct only two risk interviews a day. This two-a- 
day number is misleading as once files were created 
the only new work for an arrestee would be supple- 
menting the file. Going back to Mr. James, his risk 
analysis created in 21 days was a moderate-to-high 
risk on the basis of the following information: (1) 
chronic misbehavior resulting in multiple suspen- 
sions; (2) early onset (age 12) of criminal activities; (3) 
escalating use of narcotic substances; (4) normal intel- 
ligence; (5) positive treatment attitudes revealed by a 
self-initiated detoxification stay; (6) enabling parents. 
This information package including the average sen- 
tence for this offense and offender; the offender’s risk; 
the described harmed; and, where applicable, treat- 
ment recommendations centers the attorneys’ think- 
ing and interactions on an appropriate sentence. 
Using the average sentence and the risk score as 
departure points and relying on the probation analyst 
as an interpreter of the underlying information, the 
attorneys, at a plea conference, can select a sentence 
on the basis of facts and rational analysis. This ra- 
tional processing of information through the filters of 
the normative sentence, the subjective harm, the of- 
fender’s individualized risk, and, where applicable, 
treatment eligibility, would convey to the defendant 
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and the victim a fair and intelligible process for the 
judicial choice of an appropriate sentence. 
Promoting Public Safety Interests 

Serious consideration of this proposed sentencing 
model requires an examination of the article’s assump- 
tion that substantial public benefits from enacting 
these changes justify the costs of undertaking them. 
This examination of the benefits of this sentencing 
model begins with a consideration of what crime re- 
duction benefits could be achieved by changing our 
sentencing system from the present to the proposed 
approach. 

The district courts, over the course of a year, sen- 
tence approximately 15,000 defendants to houses of 
correction.* While these offenders are imprisoned, 
their crime rate is obviously zero. That crime rate, 
however, reportedly jumps to over 60 percent within 1 
year of their release.’ Over the course of a year, the 
district courts also place over 8,000 defendants on 
intensive probation.* Within 1 year, approximately 40 
percent of those probationers recidivate.’ For this sen- 
tencing proposal to make sense as a crime prevention 
policy, it must persuasively prove that the costs of 
implementing this proposal will result in a signifi- 
cantly lower amount of serious crimes being commit- 
ted by these two groups. These sentencing changes can 
achieve these lower crime rates only if the proposed 
sorting method is substantially better than present 
methods in: (1) increasing the incarceration rates of 
those who cannot be safely managed in the commu- 
nity; (2) lengthening prison terms of those offenders 
who are extremely likely after release to reoffend; (3) 
using treatment programs that lower the recidivism 
rates of treatable offenders who are presently being 
incarcerated or placed on probation. 

To illustrate this sentencing model’s crime reduction 
potential, reasonably assume that of the 60 percent of 
the house of correction population who recidivate 
within 1 year 70 percent are hard-core offenders. It 
then follows that a 50 percent change in increasing 
sentences by 1 year for this group will prevent thou- 
sands of crimes.” Secondly, assume that of the 8,000 
who are placed on highly structured probation this 
new system identifies 2,000 as presenting a high risk 
of committing crimes. Using a 50 percent influence 
factor on sentencing decisions, 1,000 of these offenders 
would either go to jail or be placed on strict monitoring 
systems that would either eliminate or lower their 
crime rates. Even if the latter group were not control- 
led, proposed changes in probation would increase the 
likelihood of a probation revocation taking place. 

The second part of this proposal’s thesis is that it will 
outperform incapacitation and traditional probation 
in achieving lower recidivism rates for offenders who 
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are treatable. Of the prison population who reenter 
society, approximately 40 percent of those within 1 
year do not recidivate. As there is little evidence that 
prison deterred their behaviors, then these offenders 
either haven't been caught or didn’t require jail. The 
latter group would have obviously performed as well 
on probation at less expense. Of the group who con- 
tinue to recidivate and who are either reapprehended 
or undetected, there is, besides a hard-core population, 
a substantial number who could have been safely and 
effectively managed through community or residential 
treatment rather than jail. This claim is supported by 
acommon sense understanding that offenders who are 
in residential treatment or intensively participating in 
community treatment services are not likely to be 
committing crimes. Of course, where offenders who 
are offered treatment do not satisfy treatment rules 
under this sentencing model, they would quickly re- 
turn to court for revocation proceedings. 

Thirdly, this proposed sentencing model would 
structure the treatment plan so as to take advantage 
of proven methods for increasing positive treatment 
outcomes. One such method is classifying offenders’ 
learning styles, cognitive capacities, and treatment 
needs and placing them in programs that can handle 
those aptitudes and needs.” Also, this proposal would 
structure the processing of the decision so to enable an 
offender to appreciate the reasons for the sentence and 
to understand what treatment goals, obligations, and 
consequences apply. 

For two reasons, this processing model would be 
better than current sentencing methods in securing 
offender follow through on treatment plans. Firstly, 
common sense indicates that impacted parties are 
more ready to accept and support decisions where 
effective communication of the reasons for the decision 
and opportunities for dialogue occur. Where, for exam- 
ple, a principal, without talking to the students or 
teachers or reviewing all school records, allows only 
certain students to be promoted, those left behind are 
not likely to follow the principal’s remedial recommen- 
dations. Where, on the other hand, the principal, upon 
reviewing the student’s performance and listening to 
the teacher and the failing student, crafts a promo- 
tional plan especially designed for the student’s prob- 
lems and aptitudes, that student’s motivation for 
following that plan substantially increases. 

Therapeutic jurisprudence scholarship also sup- 
ports this claim that judicial attention to probation 
decisions can promote positive outcomes. This schol- 
arship compares judicial sentencing practices to 
health care providers’ practices in securing client com- 
pliance with health care treatment plans. Using stud- 
ies on health care compliance outcomes, this 
therapeutic scholarship reveals health care compli- 


September 1995 


ance problems where the health care professional 
adopts distant, distracted, and abrupt styles for ex- 
plaining client treatment requirements.” Positive 
compliance outcomes are associated by this health 
care research with health care professionals who are 
“perceived to be competent, attentive, practical, and 
motivated by the best interests of the client.”” These 
analogous studies certainly provide support for the 
conclusion that judicial thoughtfulness in processing 
the probation choice and care in explaining that treat- 
ment plan, obligations, and consequences, both posi- 
tive and negative, will increase the likelihood that the 
probationer will comply with the probation contract. 

Nevertheless, the critical assumption for achieving 
these significant reductions in criminal behaviors is 
the claim that the proposed processing of sentences 
will more effectively sort hard- and soft-core offenders 
than the present sentencing process. Conservative 
and liberal scholars strongly agree that mandatory 
incapacitation measures capture a substantial num- 
bers of soft-core offenders“ and that traditional sen- 
tencing systems, like Massachusetts’, are poor sorters 
of which offenders warrant jail. Mandatory measures 
like Massachusetts’ required 2-year on-and-after re- 
quirement for school zone drug offenses are extremely 
overinclusive in their applications. 

Besides applying overinclusive mandatory jail pen- 
alties, judges in Massachusetts district courts send 
offenders to jail based on the quality of thinking in- 
volved in plea recommendations. As previously dis- 
cussed, these recommendations, leveraged by the 
dynamics of plea brokers’ perspectives, personalities, 
and relationships, obviously generate errors in under 
and over incapacitating offenders. Functioning in an 
environment without substantial information or pre- 
dictive standards on an offender’s risk, this process 
rather arbitrarily arrives at its compromised settle- 
ments of who goes to jail and for how long. 

In contrast, this proposed process would supplement 
the present information base consisting of an adult 
record and police report with information that illumi- 
nates the offender’s risk potential. As recently reiter- 
ated by John Laub, offender’s risk can be more fully 
considered by courts that collect and analyze accessi- 
ble information on the offender’s school and family 
experiences. These school records; CHINS files, care 
and protection records, domestic violence reports, and 
juvenile histories can inform the court of the persist- 
ency and intensity of the offender’s violation of social 
controls. These records and supplementary interviews 
can also provide the court with information on the 
offender’s capacity for cognitively restructuring his 
thinking and his willingness to do so. Asummary and 
explanation of this information, through an easily 
readable probation risk report, could provide accessi- 
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ble information for framing the issues at both the plea 
conference and sentencing hearing. Where the plea 
negotiation incorporates consideration of information 
disclosing patterns of criminal behavior and the of- 
fender’s aptitude and will for changing that pattern, 
Enacting This Sentencing Model 

These ideas for reorganizing sentencing may appeal 
to political leaders who have recently expressed sup- 
port for providing funds for treating offenders. These 
leaders may find in these proposals assurances that 
treatment monies will go to treatment programs that 
work. By implementing the model proposed in this 
article, the right choices could be made on what offend- 
ers to treat, what treatment services to offer, and what 
treatment providers ought to be given funding. Of 
course, for all this to happen, “courts will have to 
change; they will have to become models of fairness . . . 
living demonstrations that justice is possible, that 
human beings can be treated with decency and con- 
cern. 
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“Three Strikes and You’re Out” Legislation: 
A National Assessment 


By MIcHAEL G. TURNER, JoDy L. SUNDT, BRANDON K. APPLEGATE, AND 
CULLEN* 
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HROUGHOUT THE past two decades, poli- 

cies that guide the administration of the 

criminal justice system have been designed 
to “get tough” on individuals who violate the law 
(Cullen & Wright, in press; Gordon, 1990). For ex- 
ample, legislators in the 1970's tried to “out tough” 
one another by enacting mandatory sentencing 
laws (Skolnick, 1994a). In addition, capital punish- 
ment, following a brief moratorium, was reinstated 
in many states as a sentencing alternative (Zim- 
ring & Hawkins, 1986, 1991). Further, legislators 
enacted determinate sentences to replace indeter- 
minate sentences in efforts to ensure that offend- 
ers would serve the sentence that was originally 
handed down (Rothman, 1980). In this same pe- 
riod, the prison population expanded at a rate in- 
comparable to that of any other 20-year period in 
previous history (Skolnick, 1995). More specifi- 
cally, the Bureau of Justice Statistics (1994) re- 
ported that on June 30, 1994, the American prison 
population exceeded 1 million inmates, a figure 
more than five times the prison population re- 
ported in 1970. This increase may partly be attrib- 
uted to the collective efforts of legislators to enact 
more punitive sentencing policies (Clear, 1994; 
Zimring & Hawkins, 1991). 


Recently, politicians have launched yet another 
wave of the get-tough-on-crime rhetoric and poiicy. 
The impetus of this movement, however, does not 
appear to have been rooted in the aggregate behaviors 
of criminals. The Bureau of Justice Statistics (1994) 
reports that from 1976 to 1991, the rate (per 100,000) 
of victimizations has slightly decreased for crimes of 
violence (3,260 to 3,130) and significantly decreased 
for property crimes such as burglary (8,890 to 5,310). 
Offenses known to police similarly seem unable to 
explain the emphasis on getting tough. Although the 
rate (per 100,000) of total crimes has risen from 5,287 
in 1976 to 5,898 in 1991 (Bureau of Justice Statis- 
tics,1994), this slight increase seems unlikely to be the 
catalyst politicians use to propose get-tough policies. 


In contrast, the recent get-tough movement appears 
to have grown out of a few highly publicized, heinous 
crimes combined with the public’s fear of being victim- 
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ized (Skolnick, 1994a). The murders of Polly Klaas— 
the 12-year-old girl who was abducted from her home 
in suburban Petaluma, California—and James Jor- 
dan—the father of basketball star Michael Jordan— 
are clear examples of individual incidents that 
sparked considerable media attention and public out- 
rage. Legislators have focused on these incidents to 
draw support for their campaign by promising to enact 
“lock ‘em up” legislation (Benekos & Merlo, 1995; 
Zimring, 1994). The intent of this campaign has pri- 
marily been to target dangerous offenders who habitu- 
ally prey on innocent victims. The nature of this 
approach has involved an effort by both state and 
Federal legislators to enact policies that identify, and 
incapacitate for life, violent and/or nonviolent habitual 
offenders. The terminology most often associated with 
this type of legislation is “three strikes and you’re out.” 
This phrase concisely captures the policy’s basic ele- 
ments: life imprisonment following an offender’s third 
felony conviction. 

Despite apparent bipartisan support for get-tough 
legislation, “three strikes” laws have ignited contro- 
versy among both liberal and conservative policymak- 
ers (Pertman & Franklin, 1994). Common concerns 
include what effect these policies will have on the 
population of correctional institutions, whether non- 
violent crimes should be included in the legislation, 
and what cost these policies will generate for correc- 
tional systems already overburdened with substantial 
administrative and operational expenditures 
(Benekos & Merlo, 1995; Corwin, 1994; Gross, 1994; 
Pertman & Franklin, 1994). Regardless of these con- 
cerns, however, three-strikes policies have been exten- 
sively proposed and implemented throughout the 
United States. 

Although the three-strikes phrase is currently in 
vogue among legislators, the media, and the public, 
the details of these laws are not well known. While 
recent research identifies many of the states that have 
implemented three-strikes legislation (Benekos & 
Merlo, 1995; Hunzeker, 1994a; Karpelowicz, 1994), 
these reports fail to detail the entire contents of the 
statutes. In particular, prior research has not provided 
precise information pertaining to the exact crimes that 
are included in three-strikes legislation. Further, pre- 
vious research typically does not include all of the 
versions of the legislation that policymakers in each 
jurisdiction have proposed. This lack of information 


Division of Criminal Justice. Mr. Turner, Ms. Sundt, and Mr. 
Applegate are doctoral students. Dr. Cullen is Distinguished 
Research Professor of Criminal Justice. 
Vol. 58, No.3 16 


not only limits the comprehensiveness of existing re- 
search on three-strikes legislation, but also inhibits 
any attempt to analyze systematically the forecasted 
impact these laws will have on the criminal justice 
system. In addition, without specifically detailing the 
contents of the legislation, legislators may draw un- 
warranted support for misguided policies. 

In this light, we endeavor to identify and describe in 
detail all of the current proposed and implemented 
three-strikes legislation. Before assessing this legisla- 
tion, it is important that we discuss the origin of these 
statutes. This discussion is intended not only to facili- 
tate comprehension of recent habitual offender legis- 
lative campaigns, but also to place three-strikes 
legislation in a historical context. 


The Origin of Habitual Offender Legislation 


The origin of habitual offender laws dates back to 
16th century England and colonial America. Unlike 
many of the current legislative proposals, this early 
legislation targeted offenders who specialized in a 
particular criminal incident. These early laws sought 
to inflict harsh penalties on offenders who committed 
identical crimes a specified number of times (McDon- 
ald, Athens, & Minton, 1986). Although these laws 
were codified, their application was minimal (Katkin, 
1972). Their scant use can be accounted for by the 
harsh punishments (i.e., death or life imprisonment) 
that typically were given for an offender’s first crimi- 
nal conviction (Newman, 1978). Consequently, crimi- 
nal justice authorities seldom had the opportunity to 
apply the penalties of the habitual offender statutes. 

In the late i8th century, state habitual felon laws 
began to encompass a wider range of offenders. This 
new legislation targeted repeat offenders of multiple 
crimes regardless of whether specialization existed. 
The emergence of these laws ensured that more severe 
punishment would follow each conviction (Radzi- 
nowicz & Hood, 1980). In 1797, New York became the 
first state government in the United States to enact 
these more encompassing habitual offender policies 
(Brown, 1945; Cavalier, 1979; McDonald et al., 1986). 
The New York law mandated that individuals con- 
victed of their second felony be sentenced to prison “at 
hard labor or in solitude, or both, for life” (Buckley, 
1976, p. 80). Other states subsequently followed suit 
by adopting these broader habitual offender statutes. 

Seven decades later, England enacted its first habit- 
ual offender law of this more encompassing variety. 
The Habitual Criminal’s Bill of 1869 mandated that 
individuals be sentenced to prison for 7 years upon a 
third felony conviction (Radzinowicz & Hood, 1980). 
The significance of this law was not its harshness—it 
clearly mandated a less severe penalty than the New 
York legislation; rather, the English policy was notable 
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because of the condemnation it received. From its 
inception, critics claimed that offenders convicted of 
minor crimes (e.g., stealing a piece of cheese) were 
being included under the rubric of “habitual offenders” 
and therefore were mandated to serve 7 years in 
prison. Consequently, in 1879 the mandatory 7-year 
prison term sanctioned by the Habitual Criminal’s 
Law of 1869 was repealed after being called “unrea- 
sonable” by the Royal Commission (Radzinowicz & 
Hood, 1980). 

Despite the controversy in England and the Progres- 
sive movement to individualize sentencing procedures 
in America, habitual offender legislation flourished in 
the U.S. throughout the 1920’s (Katkin, 1972; McDon- 
ald et al., 1986). Most notable was the enactment of 
the Baume’s Law by the State of New York in 1926, 
which required life imprisonment for third-time felony 
offenders. The passage of this austere legislation mo- 
tivated many state policymakers to continue the trend 
in targeting habitual offenders by introducing their 
own repeat offender statutes. In fact, six states passed 
habitual offender legislation during the 1920’s (Kat- 
kin, 1972). By 1968, 23 states had enacted legislation 
that permitted habitual offenders to be sentenced to 
life imprisonment after a specified number of offenses, 
9 states had mandatory minimum prison sentences 
ranging from 5 to 20 years for habitual felons, and each 
of the remaining states had legislative provisions that 
permitted, but did not mandate, habitual offenders to 
be sentenced to extended prison terms (Katkin, 1972). 

Legislation targeting habitual offenders thus is not 
a recent policy innovation. In fact, these policies have 
been present since the colonial times. Throughout 
their existence, however, the range and scope of these 
laws have changed considerably. At their inception, 
habitual offender statutes focused on a narrow range 
of crimes, yet inflicted harsh penalties. The passage of 
time—specifically in England throughout the 1800’s— 
has been characterized by periods in which the scope 
of these statutes considerably widened while the pen- 
alties became less harsh. What is atypical of the cur- 
rent endeavor to enact habitual offender legislation is 
the magnitude of renewed interest in this type of 
legislation (Rohter, 1994). The recent wave of get- 
tough-on-crime furor has sparked an unprecedented 
number of state and Federal legislatures to propose 
statutes that prescribe harsh penalties for a signifi- 
cant number of crimes. These efforts have occurred 
even though 18 states already had habitual offender 
laws that increased the length of imprisonment for 
offenders of multiple felonies (Reuben, 1995). 

In light of the current movement, a systematic 
analysis of the content of current proposed and imple- 
mented three-strikes legislation is critical to under- 
standing the implications of this policy agenda (e.g., 
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overcrowded prisons and insufficient fiscal resources). 
Although existing research has provided brief descrip- 
tions of some laws (Hunzeker, 1994a; Karpelowicz, 
1994), no one has yet identified and analyzed all of the 
available habitual offender legislative proposals and 
statutes. We will attempt to fill this void by providing 
a comprehensive analysis of habitual offender legisla- 
tion. 


Methodology 
Identifying and Obtaining Legislati 

In undertaking this review, we endeavored to be as 
exhaustive as possible. The process of collecting the 
three-strikes legislation consisted of five steps. The 
first procedure involved identifying the states that had 
implemented habitual offender legislation. In this re- 
gard, we relied on research conducted under the aus- 
pices of the National Council of State Legislatures 
(Hunzeker, 1994a, 1994b; Karpelowicz, 1994). This 
research identified 14 states that had enacted “three 
strikes” laws: California, Colorado, Connecticut, Geor- 
gia, Indiana, Kansas, Louisiana, Maryland, New Mex- 
ico, North Carolina, Tennessee, Virginia, Washington, 
and Wisconsin. The studies included the legislative 
identifier (e.g., house/senate/initiative/assembly bill 
number), which we used to search the LEXIS database 
and retrieve the abstract of the legislation. 

Second, each state’s legislative databases were 
searched in LEXIS in an attempt to identify any re- 
maining three-strikes legislative proposals not identi- 
fied in previous research. Key search words that were 
used in the queries included: “three,” “strikes,” “habit- 
ual,” “repeat,” “offender,” “persistent,” “felony,” “life,” 
“imprisonment,” and “dangerous.” States that were 
previously identified as having implemented a three- 
strikes statute were included in the search in efforts 
to retrieve additional legislation that may have been 
proposed. 

Although informative in identifying the states that 
had proposed “three strikes” legislation, this library— 
LEGIS in LEXIS—provided only an abstract of the 
legislation. The search failed to provide the text of the 
legislation, which was needed to discern the exact 
nature of the statute. Consequently, in this third step, 
the library’s STBILL and STCODES in LEXIS, which 
provided access to the entire original text of the pro- 
posed legislation, were searched for each bill that was 
identified in the two previous steps. Once located, each 
page of the legislation was copied. 

Fourth, to confirm the accuracy of our previous 
work, we endeavored to contact each state legislative 
research commission so as to request the contents of 
the previously identified legislative proposals and any 
other habitual offender proposals that we may have 
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inadvertently omitted. Upon contacting these offices, 
we found that some legislative commissions were re- 
luctant to distribute the requested information. In 
light of this fact, individuals at the state legislative 
commissions suggested that we contact our state rep- 
resentative and have him or her request the desired 
information. We contacted an Ohio state repre- 
sentative, who in turn put us in touch with an assis- 
tant librarian of the Ohio Legislative Service 
Commission. To assist us in our research, the librarian 
utilized three sources to collect the legislation: (1) 
Statenet, an online database supported by legislative 
commissions; (2) Internet; and (3) telephone contact 
with legislative “bill rooms” in other states. Using 
Statenet, legislation for five states was obtained, the 
Internet provided bills from three additional states, 
and legislation from five states was obtained via tele- 
phone contact. Similar to what we had experienced, 
the librarian noted that some legislative “bill rooms” 
were reluctant to distribute the requested informa- 
tion. Finally, we contacted each state American Civil 
Liberties Union (ACLU) office by telephone, mail, or 
both to request “three strikes” legislative proposals. 

These methods by which the bills were acquired does 
not ensure that we have obtained every three-strikes 
legislative proposal. In part, this can be attributed to 
the continual process of proposing legislation. Our 
search for proposals ended in February 19965; there- 
fore, three-strikes legislation that has been proposed 
since then is not included in the current analysis. 
Further, we cannot be certain that legislation pro- 
posed before February 1995 was not inadvertently 
overlooked. To our knowledge, however, the present . 
study represents the most exhaustive list of three- 
strikes legislation that currently is available. 


Characteristics of the Legislation 


The results of our search produced a total of 92 
habitual offender statutes that were proposed in 40 
jurisdictions. Sixteen of the legislative proposals had 
to be excluded from the analysis because they were not 
three-strikes statutes. For example, we received pro- 
posals that attempted to change the types of crimes for 
which offenders could receive a mandatory sentence, 
and others stipulated that the prosecutor must inform 
the offender 10 days after indictment that he or she 
will be charged under the habitual offender statute. 
Therefore, the final analysis included 77 “three strikes 
and you're out” statutes from 37 jurisdictions. 

In most cases, the bill included the name of the state 
from which it originated, the date it was introduced, 
its current status (i.e., how far along it was in the 
legislative process), the sentence to be imposed on the 
convicted offender, whether the sentence was manda- 
tory, and whether the convicted criminal had the op- 


portunity for parole. These characteristics and the 
particular crimes that are considered “strikes” are 
included in our analysis. Our initial review of the 
legislation, however, revealed that many states did not 
provide the titles of the specific crimes that were 
included as “strikes.” Rather, the text of the bill iden- 
tified the statutory codes of the offenses. In such cases, 
we referenced the state’s penal/criminal codes to iden- 
tify the titles of the crimes outlined in the legislation. 

As noted earlier, it appears that three-strikes laws 
are favored by liberals as well as conservatives. To 
assess the extent of bipartisan support, we identified 
the political party of the politician(s) sponsoring the 
legislation. Although bills may be supported by several 
legislators, the political party of the bill’s sponsor(s) 
indicates who initiated the proposed law. Political 
party affiliation was obtained by referencing State 
Elective Officials and the Legislatures: 1993-1994 
(Jones, Minton, Olson, & Quinn, 1993). When there 
were cosponsors from different political parties, we 
used the category “bipartisan.” 


Findings 


Table 1 provides a complete list of three-strikes 
legislative proposals. Included in this table are the 
state of origin, the bill number, the legislative entity 
and political party with which the sponsor of the 
legislation is affiliated, the date the bill was intro- 
duced, the status of the bill, the sentence that the 
legislation proposes to implement, whether the sen- 
tence is mandatory, and whether the offender could 
receive parole. This detailed analysis not only sug- 
gests that legislators have taken a significant interest 
in attempting to enact three-strikes legislation, but 
also that this interest is intended to mandate that the 
court place offenders convicted of their third felony 
offense behind bars without the possibility of parole. 

Table 2 presents summary data based on table 1. 
With regard to the origins of the policies, legislators in 
37 jurisdictions, in a period of just over a year, pro- 
posed some variation of a habitual offender policy. 
Fifteen of these jurisdictions enacted legislation. In 
addition, legislators from 14 jurisdictions proposed 
multiple versions of habitual offender legislation. 
Variations of multiple policies proposed in the same 
state often were differentiated by three factors: 1) the 
sentence imposed; 2) whether the sentence was man- 
datory; and 3) whether the offender had the opportu- 
nity to be paroled. Although not reported in tables 1 or 
2, proposals also varied in the crimes that were in- 
cluded as strikes. 

Table 2 indicates that 50 percent of the policies 
originated in a state’s House of Representatives. Fur- 
ther, consistent with our initial expectations, the in- 
terest in enacting three-strikes policies has not been 
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limited to one political party. Consistent with tradi- 
tional crime ideologies, these get-tough policies were 
more often sponsored by Republicans (43.4 percent) 
than by Democrats (35.6 percent), but this difference 
was not large. This suggests that although more puni- 
tive alternatives to control crime remain primarily a 
conservative interest, legislators from both ends of the 
political spectrum have initiated the movement to get 
tough on crime. 

The contents of the legislation indicate that nearly 
four-fifths of the statutes aimed to sentence habitual 
offenders to prison for life. Still, 19.7 percent of the 
proposed policies would sentence convicted offenders 
to some other term (see table 2). The range of penalties 
within this category included sentencing offenders to 
a mandatory minimum of 2 years in prison (New York) 
to sentencing offenders to 15 years in prison (Ver- 
mont). Proposals in two states made more ambiguous 
provisions: Maine proposed sentencing provisions that 
would impose punishments on repeat offenders, and 
legislators in Missouri mandated that offenders serve 
the statutory minimum for their third felony convic- 
tion. Finally, as if life in prison might not be harsh 
enough, legislators in Kentucky and Pennsylvania 
made death an option for judges sentencing offenders 
convicted of their third violent felony. 

Although the majority of recent habitual offender 
legislation has acquired the “three strikes and you're 
out” label, it is clear that the proposals vary across 
jurisdictions. In addition to the characteristics noted 
above, proposals also vary in the number of crimes an 
offender can commit before he or she is “out.” Most 
noteworthy, Alabama, Georgia, Louisiana, New York, 
and Vermont each had legislative proposals that per- 
mitted offenders convicted of their second serious or 
violent felony offense to be sentenced to life in prison; 
Georgia’s “two-strikes and you're out” policy requires 
life terms for such offenders. Thus, although recent 
habitual offender statutes are likely to fall under the 
rubric of three-strikes policies, this type of legislation 
is highly differentiated based on the stipulations set 
forth by legislators in various jurisdictions. 

These differences also are evident in the way sen- 
tences are implemented. In part, the movement to get 
tough on crime often includes a legislative interest in 
mandating that convicted offenders serve their time— 
in this case prison time. In addition, get-tough policies 
often focus on preventing incarcerated offenders from 
being released before they complete their sentence. 
The recent three-strikes movement is no exception to 
these interests. In fact, over 90 percent of the proposed 
legislation mandated that the sentence be imposed 
(see table 2). Only 3 of the 72 proposals permitted the 
judge discretion in sentencing the offender convicted 
under these habitual offender policies. Further, as 
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TABLE 2. CHARACTERISTICS OF “THREE STRIKES” LEGISLATION 


Variable 


PROPOSED LEGISLATION: 

Jurisdictions With “Three Strikes” Proposals 
ENACTED LEGISLATION: 

Jurisdictions Enacting “Three Strikes” Legislation 
MULTIPLE LEGISLATION: 


Jurisdictions Having Multiple Versions of “Three Strikes” Legislation 


House 


Senate 


shown in table 2, nearly three-quarters of the propos- 
als failed to allow the convicted offender the possibility 
of receiving parole. This finding suggests that once 
offenders are convicted under the habitual offender 
statute, they are likely to be sentenced to prison for 
life and they are unlikely ever to be released. 

Beyond these variations in three-strikes-and-you’re- 
out statutes, state laws differ in terms of the crimes 
that do, or do not, count as “strikes.” Accordingly, table 
3 provides a complete list of these crimes for the 
jurisdictions that have enacted three-strikes policies. 
Including variations in degree and circumstances (ag- 
gravating or mitigating), the 15 jurisdictions that have 
enacted three-strikes statutes encompass a total of 
247 crimes. This number may in fact be conservative 
in that some jurisdictions—California, Connecticut, 
Maryland, Wisconsin, and the Federal Government— 
included attempts of the crimes outlined in the statute 
as strikes. The number of crimes that each state in- 
cluded ranged from a minimum of 5 crimes in New 
Mexico to a maximum of 51 crimes in Washington. 

Three points emerge upon analyzing the various 
types of crimes that are included within these statutes. 
First, these statutes include as strikes several crimes 
that the public does not feel are among the most 
serious offenses (see Cullen, Link, & Polanzi, 1982; 
Rossi, Waite, Bose, & Berk, 1974). For example, the 


State of Washington includes promoting prostitution 
and setting a spring gun as severe enough toconstitute 
a strike. Most notably, jurisdictions enacting three- 
strikes laws have included a wide range of nonviolent 
and drug-related crimes. Sixty percent of the jurisdic- 
tions included burglary, a nonviolent offense that is 
typically considered a less serious crime (Rossi et al., 
1974). One-quarter of the jurisdictions that have en- 
acted statutes have included drug offenses as strikes. 
The rate at which burglaries and drug offenses are 
committed, however, could have significant implica- 
tions for the number of individuals sentenced under 
three-strikes laws. 

On other hand, table 3 reveals that many jurisdic- 
in modern society. For example, train robbery and 
killing an adversary in a duel are considered strikes 
in North Carolina. Another oddity is found in Califor- 
nia, which incorporates incidents that occur in a 
prison as crimes that can be counted as strikes. In 
such cases, if a life prisoner assaults a non-inmate in 
a California prison, he or she would receive an addi- 
tional life sentence. 

Second, offenses typically categorized by criminolo- 
gists as “street crimes” were not the only law violations 
included as strikes in states that enacted habitual 
offender legislation. For example, North Carolina tar- 


25 
N Percent 
37 out of 51 72.6 
15 out of 37 40.5 ° 
ee 16 out of 37 43.2 
BILL: : 
| 38 50 
27 35.5 
Assembly 10 13.2 
Initiative 1 13 
PARTY: 
Republican 33 43.4 
Democrat 27 35.6 
Independent Republican 6 79 
Bipartisan 2 2.6 
Unknown 8 10.5 
SENTENCE: 
Life Imprisonment 59 77.7 : 
Other 15 19.7 
Life Imprisonment/Death 2 2.6 : 
MANDATORY: 
No 3 3.9 : 
Unknown 2 2.6 
PAROLE: 
No 56 73.7 
Yes 11 14.5 
Unknown 9 118 
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geted white-collar crimes by including as strikes con- 
taminating a public water supply, discharging oil or a 
hazardous substance placing another in danger of 
death or serious bodily injury, and distributing adul- 
terated or misbranded foods or drugs. In addition, 
Washington includes leading organized crime in its 
law. The inclusion of white-collar crimes provides ad- 
ditional evidence suggesting that three-strikes poli- 
cies are not narrowly focused on a few types of criminal 
behaviors. 

Finally, there appeared to be little consensus across 
jurisdictions concerning the crimes that should be 
included as strikes. As table 4 indicates, only two 
crimes—murder and kidnapping—were included in 
every jurisdiction that enacted a three-strikes-and- 
you’re-out policy. In addition, only seven crimes—mur- 
der, kidnapping, robbery, rape/sexual assault/battery, 
arson, assault/battery, and burglary—were included 
by at least 50 percent of the jurisdictions that enacted 
their policy. This finding suggests that although many 
jurisdictions that have enacted three-strikes legisla- 
tion target the most heinous crimes (see Rossi et al., 
1974), there is substantial disagreement beyond these 
crimes about the types of less serious crimes that 
should be considered strikes. 

Conclusions 
Major Legislative Movement 

Recently, legislators across the Nation have endeav- 
ored to propose criminal justice policy referred to as 
“three strikes and you're out.” The intent of this legis- 
lation is to target habitual felons—also referred to as 
career criminals—who continually break the law and 


to remove them from our Nation’s communities. Fol- 
lowing their removal, some argue, our Nation can once 
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again function without the constant worry of being 
victimized by individuals who should have been locked 
away in prison (Dilulio, 1994). Before the present 
research, little was known about either the magnitude 
of this current get-tough movement or the specific 
nature of the statutes. Our research was undertaken 
to summarize the extent to which these laws have been 
proposed and passed, as well as the specific contents 
of the statutes. 

The data indicate that the current “law and order” 
campaign is not characterized by a few regional poli- 
ticians attempting to gain support from their constitu- 
ents by sponsoring crime control initiatives. Rather, 
efforts to enact three-strikes-and-you’re-out statutes 
occurred nationwide. Geographically, our research 
demonstrates that 37 jurisdictions—from Connecticut 
to Hawaii—have proposed three-strikes statutes, and, 
more importantly, 15 of these jurisdictions have imple- 
mented the statute. Further, the support for three- 
strikes policies has not been limited to conservative 
politicians who promote “lock em up” crime control 
initiatives. Our data indicate that “three strikes and 
you're out” has received bipartisan support. In fact, 
35.5 percent of the legislative proposals were initiated 
by Democratic legislators. Therefore, the three-strikes 
campaign could be viewed as a nationwide movement 
that has influenced politicians in virtually every juris- 
diction in the country. Relatedly, public opinion polls 
indicate nationwide support for three-strikes-and- 
you’re-out policies (Glamour, 1994; Los Angeles Times, 
1994; Time, 1994). 

This movement raises the question as to why three 
strikes has become so popular and appealing to legis- 
lators and the public. The recent interest in these 
policies may be due, in part, to public dissatisfaction 


TABLE 4. PREVALENCE OF CRIMES INCLUDED IN “THREE STRIKES” LAWS 


Number of Jurisdictions That 


Percent of Jurisdictions That 


Include Crime 


$2 

Crimes Fe Include Crime 

Kidnapping 100.0 
Murder 100.0 

Robbery 93.3 
Arson 80 

Rape/Sexual Assault/Battery 80 
Assault/Battery 66.7 

Burglary 60 

Manslaughter 40 

Attempt 33.3 

Carjacking 33.3 

Voluntary Manslaughter 33.3 

Drug Offense 26.7 

Incest 26.7 


with the criminal justice system. Gordon (1990) has 
suggested that this dissatisfaction may stem from the 
media exploitation of system “outliers.” In other 
words, the media might be prompting negative public 
attitudes toward the criminal justice system by selec- 
tively reporting, and emphasizing, atypical cases 
within the criminal justice system—especially those 
with heinous consequences. The infamous case of Wil- 
lie Horton—the convicted murderer who walked away 
from a prison furlough program and subsequently 
raped a woman and assaulted her—furnishes an ex- 
ample of how the media may focus on a victimization 
that is not normative and trigger calls to “get tough” 
by both legislators and the public. As Gordon (1990, p. 
51) notes, “a single, dreadful crime, highlighted by the 
media and accompanied by political and public out- 
rage, sweeps innocent and guilty alike into an investi- 
gation that in turn leads to permanent policies and 
procedures imposed to prevent a repetition of the 
dreadful incident.” 

In a similar context, Finckenauer (1982) suggests 
that support for get-tough policies may be a result of 
the panacea phenomenon. In other words, legislators 
and the public may support law and order policies 
because they appear to provide a simple solution to a 
pressing problem. Finckenauer (1982, pp. 5-6) argues 
that “a certain approach is posed as a cure-all or 
becomes viewed and promoted as a cure-all—as an 
intervention which will have universal efficacy and 
thus be appropriate.” Certainly, “three strikes and 
you’re out” has exemplified this phenomenon. Finck- 
enauer (1982, p. 6) cautions, however, that “unfortu- 
nately, the approach, no matter what it is, almost 
always fails to deliver; fails to live up to the frequently 
unrealistic or unsound expectations raised by the sales 
pitch.” 

Finally, the appeal of these laws may be partly 
credited to the catchy phrase—three strikes and you're 
out—that has been attached to this policy initiative. 
Although the intent of prior habitual offender laws 
was often identical to that of the present movement, 
such policies have never been placed in the context of 
a professional sport (baseball)—indeed, one that hap- 
pens to be considered America’s favorite pastime. As 
individuals search for the panacea to solve the crime 
problem, “three strikes and you're out” has became the 
vogue label for legislators and the public. Therefore, 
the intersection of the panacea phenomenon, the me- 
dia’s exposure of the atypical cases within the system, 
and the trendy slogan have created a context within 
which “three strikes and you're out” became politically 
correct. Moreover, this movement continues despite 
research suggesting that habitual offender laws 
(McDonald et al., 1986; Radzinowicz & Hood, 1980) 
and “lock ‘em up” strategies have been unsuccessful in 
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achieving meaningful reductions in crime (Irwin & 
Austin, 1994; Petersilia, 1992; Steffensmeier & Harer, 
1993; Visher, 1987; Zimring & Hawkins, 1991). 


The Nature of “Three Strikes” Legislation 


movement to get tough on crime is characterized by 
policies that limit judicial discretion in sentencing and 
minimize the use of parole as a release alternative. 
Specifically, the data presented reveal that 93.4 per- 
cent of the proposals mandated that the judge sen- 
tence the individual as a habitual offender. More 
importantly, 80.2 percent of the proposals required 
that the convicted offender be imprisoned for life. 
Finally, once sentencing has occurred, 73.7 percent of 
the proposals did not permit the convicted offender to 
receive parole. The combination of these decisions in 
consequences. Specifically, the three-strikes move- 
ment is dominated by policies that limit the judicial 
discretion to sentence offenders convicted of their 
third “strike,” mandate that these individuals spend 
the remainder of their natural life in prison, and 
prevent the release of these inmates through parole. 
Stated differently, third-time convicted offenders will 
enter the prison system but never be released. 

Analysis of the crimes included within three-strikes 
laws suggests that serious violent felonies are not the 
only types of offenses considered strikes. Thirty-five 
percent of the legislative initiatives did not limit their 
proposal to include only violent crimes as strikes. 
Moreover, of the states enacting legislation, 27 percent 
did not confine the statute to violent offenders alone. 
This analysis has not only suggested that three- 
strikes-and-you're-out laws encompass a wide variety 
of crimes, but also that there remains little consensus 
across jurisdictions as to the types of crimes that 
constitute a strike. In fact, only two crimes (murder 
and kidnapping) were included by every jurisdiction 
enacting “three strikes” legislation. 

The impact of habitual offender legislation which 
includes not only violent offenses but also nonviolent 
offenses that often occur with great frequency—for 
example, larceny—can only be tentatively forecasted. 
Over a century ago, attempts were made to include 
less serious offenses in a habitual offender statute. As 
discussed earlier, the Habitual Criminal’s Bill of 1869 
sentenced offenders to 7 years in prison for stealing a 
piece of cheese (Radzinowicz & Hood, 1980). Ironically, 
some current three-strikes laws include less serious 
crimes (See Reuben, 1995, for a discussion of a San 
Diego man who committed two prior robberies and was 
sentenced to prison for life following his third convic- 
tion, theft of a piece of pizza.) The Habitual Criminal’s 
Bill of 1869 was repealed because of the inclusion of 
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such minor offenses. The California law, however, may 
be difficult to repeal with the passage of Proposition 
184, which makes California’s three-strikes-and- 
you’re-out law a part of the constitution (Reuben, 
1995). In effect, legislators in California can only 
change the recently passed law through a constitu- 
tional amendment. 
Potential Implications of Enacting “Three Strikes” 
Three-strikes-and-you're-out laws have been passed 
despite discussions of the impact they are likely to 
have on the criminal justice system. These impacts fall 
into three major categories: 1) population increases 
throughout the system, 2) fiscal burdens, and 3) con- 
stitutional concerns. Each implication is discussed 
below. 
First, correctional administrators fear that they will 
not have the bedspace in existing facilities to house 
offenders convicted under these statutes. Administra- 
tors assert that three-strikes laws sentence offenders 
to facilities that already have limited bedspace with- 
out providing a release mechanism to account for 
institutional overcrowding. Attempts to manage cur- 
rently overcrowded facilities have led administrators 
to house convicted felons in county jails until prison 
space becomes available. This option may not be avail- 
able in future years as local jails continue to experi- 
ence their own crowding problems. In addition, the 
judicial system is likely to experience case backlog due 
to the unwillingness of offenders to plea bargain for a 
conviction that would invoke the three-strikes provi- 
sion and automatically result in a life sentence. In fact, 
felony trials in California have increased 150 percent 
in 1994 as a result of the implementation of “three 
strikes and you're out” (Reuben, 1995). Further, sub- 
stantial case backlog, combined with the use of jails to 
house prisoners, could prevent the detainment of of- 
fenders awaiting trial. Jurisdictions may be forced to 
release violent pretrial felons—ostensibly the same 
offenders that the law targets. 


Second, concern has been raised over the fiscal bur- 
den “three strikes” will have on the criminal justice 
system. On one hand, this burden can be attributed to 
the construction and operating costs of new correc- 
tional facilities. With many offenders entering correc- 
tional institutions and fewer being released, 
authorities argue that new facilities will have to be 
constructed. Once these facilities are built, adminis- 
trators—and, less directly, taxpayers—will be faced 
with the continual financial burden of operating 
them—a cost that is estimated at $30,000 to $37,600 
per bed annually. In addition, growing portions of the 
operating costs will need to be expended on elderly 
inmates who have been incarcerated under three- 
strikes-and-you’re-out life sentences. Considering 
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these implications, a study conducted by the RAND 
Corporation concluded that California’s three-strikes 
law will cost $5.5 billion annually over the next 25 years 
(Greenwood, 1994). The court costs associated with hav- 
ing to prosecute individuals unwilling to plea bargain for 
fear of obtaining a “strike” have also concerned authori- 
ties. Judges in California have considered reducing the 
number of civil trials to free up courtrooms and make 
room for criminal trials. However, the increase in cases 
going to trial due to three-strikes laws will likely result 
in counties having to expand the physical size of their 
courts and hire more judges and prosecutors to process 
the increased number of criminal cases. 

Finally, judges and prosecutors have questioned the 
constitutionality of “three strikes and you're out.” Inevi- 
tably, prosecutors have neglected to charge individuals 
under the statute and judges have avoided sentencing 
these offenders. Among the concerns are contentions 
made that the statute violates the 8th and 10th amend- 
ments of the United States Constitution. Reuben (1995, 
p. 17), for example, contends that “the law’s harsh pro- 
visions violate the federal Constitution’s ban on cruel 
and unusual punishment, and that its limits on judicial 
discretion interfere with the state constitution’s separa- 
tion of powers doctrine.” In addition, future constitu- 
tional challenges may target the detrimental living 
conditions of correctional institutions that may result 
from the public’s demand to implement “three strikes 
and you're out” and the public’s unwillingness to finance 
new correctional facilities. 

In closing, it is apparent that the idea of imprisoning 
offenders for life after their “third strike” has moved 
beyond political rhetoric to have a widespread impact 
on legislative agendas across the United States. In the 
short run, these initiatives ostensibly have resonated 
with public uneasiness about continuing signs of social 
disorder and have furnished elected officials with the 
opportunity to show in a rather dramatic fashion that 
they will not be “soft on crime.” In the long run, 
however, “three strikes and you’re out” laws are likely 
to drain state treasuries, clog court calendars, exacer- 
bate prison crowding, and have only marginal effects 
on offense rates. Most problematic, as a panacea, 
“three strikes” initiatives are likely to offer the illusion 
that the Nation’s crime problem can be solved with a 
quick legislative fix. Such thinking risks shifting at- 
tention away from a more compelling issue: the need 
to address the complex forces that initially produce the 
habitual offenders who prey on the public, “strike out” 
in the justice system, and now are being incarcerated 
for life. 
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Compulsive Gambling and the Criminal 
Offender: A Treatment and Supervision 
Approach 


_ By DARREN GOWENAND JERRI B. SPEYERER* 


Introduction 


NCREASING SOCIAL acceptance and availabil- 
[i of gambling in the United States have pro- 
voked increases in gambling problems among 
adults. Up to 3 percent of the adult population is 
estimated to have serious gambling problems that 
will result in significant personal debt, family disrup- 
tion, job losses, criminal activity, and suicide (Ram- 
beck, 1993). Although how prevalent compulsive 
gambling is among criminal offenders is unknown, 
the prevalence is probably much higher for offenders 
than for the general population. 

As an addiction, compulsive gambling shares both 
similarities and differences with alcohol and drugs. 
Formal psychiatric diagnostic criteria for pathological 
gambling have been modeled along the guidelines of 
psychoactive substance dependence (Cusack, Malaney, 
& DePry, 1993). But while the character of the two 
addictions is indeed very similar, their devices are not. 
Compulsive gamblers play a game of chance and risk 
something of value to achieve a level of excitement—a 
high. An alcoholic consumes alcohol, also to get high. 
While the sought after “high” is similar, the means of 
achieving it is not. 

Another important difference between substance 
abusers and compulsive gamblers is illustrated by the 
way probation officers supervise offenders with these 
two types of problems. For instance, officers can use 
urine collections to ensure an offender’s abstinence from 
drugs or alcohol. But urine specimens will not tell if an 
offender has been spending a lot of time at a gambling 
casino. Consequently, successful assessment, treat- 
ment, and supervision of a gambling-addicted of- 
fender require a distinct and pervasive approach. 

In this article we review the literature on current 
assessment methods, treatment strategies, and re- 
search findings. Within the context of community su- 
pervision imperatives, we propose a model for 


supervising gambling-addicted offenders. 


Compulsive Gambling Assessment 


The Diagnostic and Statistical Manual of Mental 
Disorders (DSM-IV) indicates that pathological gam- 


*Mr. Gowen is a senior U.S. probation officer in the South- 
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bling is a chronic and progressive failure to resist 
impulses to gamble and gambling behavior that com- 
promises, disrupts, or damages personal, family, or 
vocational pursuits (American Psychiatric Aseocia- 
tion, 1994). DSM-IV presents the following diagnostic 
criteria for pathological gambling: 

A. Persistent and recurrent maladaptive gambling behavior as 

indicated by five (or more) of the following: 


(1) is preoccupied with gambling (e.g., preoccupied with reliv- 
ing past gambling experiences, handicapping or planning the 
ee ing of ways to get money with which to 
gamble) 


(2) needs to gamble with increasing amounts of money in order 
to achieve the desired excitement 


(3) has repeated unsuccessful efforts to control, cut back, or stop 
gambling 


(4) is restless or irritable when attempting to cut down or stop 
gambling 


(5) gambles as a way of escaping from problems or of relieving 
a mor mood (e.g., feelings of helplessness, guilt, anxiety, 


(6) after losing money gambling, often returns another day to 
get even (“chasing” one’s losses) 

(7) lies to family members, therapists, or others to conceal the 
extent of involvement with gambling 


(8) has committed illegal acts such as forgery, fraud, theft, or 
embezzlement to finance gambling 


(9) has jeopardized or lost a significant relationship, job, or 
educational or career opportunity because of gambling 


(10) relies on others to provide money to relieve a desperate 
financial situation caused by gambling 

B. The gambling behavior is not better accounted for by a manic 

episode. (American Psychiatric Association, 1994, p. 618) 

Two other reliable instruments for assessing gam- 
bling addiction are the Gambler’s Anonymous Twenty 
Questions’ and the South Oaks Gambling Screen (Le- 
Sieur, 1987). Both are self-administered question- 
naires that ask specific questions about one’s gambling 
activities and related problems. Questions parallel the 
DSM-IV criteria and provide therapists and probation 
officers with an informal diagnostic tool. 

Gambling behavior often takes on predictable pat- 
terns as the pathology develops. The compulsive gam- 
bler exhibits four essential features: progression, 
intolerance, preoccupation, and disregard for conse- 
quences: 
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To reach the desired level of excitement, the gambler is forced to 
increase the amount of money spent as well as the amount of time 
spent. The compulsive gambler exhibits a marked decrease in 
tolerance for losing. 


2. Intolerance. Intolerance is assessed through the gambier’s 
“chasing,” or the nearly uncontrollable urge to return as soon as 
possible to win back the lost money. The gambler is no longer able 
to assert any strategy as panic has usually ensued. In addition, 
the gambler begins to hide the amount and frequency of losses. 
Dishonesty becomes a primary character trait. 


3. Preoccupation. A third feature is having continual obsessive 
thoughts of gambling and being convinced that a “big win” will 


4. Disregard for Consequences. The gambler displays a disregard 

for negative consequences of gambling by initiating a pattern of 

making rules and then breaking them. Forgery, theft, and embez- 
zlement are common features of this phase. The gambler is 
convinced that a “big win” will set everything right including the 

illegal activities (Rosenthal, 1989). 

Compulsive gamblers usually either gamble for the 
excitement or as an escape. Typically, men, in their 
20’s, gamble for the excitement of winning and the 
associated attention they receive as a result. Con- 
versely, women tend to start gambling later in life. 
They are more apt to gamble as an escape and less for 
the action or excitement (Rosenthal, 1993).’ 

A survey of 190 Gamblers Anonymous members 
reported by Nora (1984) profiled the typical gambler 
as male, married, between the ages of 41 and 50, 
employed, and a high school graduate. The profile also 
revealed that compulsive gamblers tend to be highly 
competitive and persistent liars.* 

While compulsive gamblers share few common char- 
acteristics other than the ones mentioned, most seem 
to have had financial problems before their gambling 
involvement, almost without exception. Perhaps a 
connection exists between one’s ability, or maturity, to 
handle personal finances and susceptibility to compul- 
sive gambling. 

Compulsive gambling can often lead to illegal activ- 
ity. Lesieur (1987) reports that 13 percent of both male 
and female prisoners are incarcerated as a result of 
gambling-related debts. Twenty-four percent of female 
compulsive gamblers and 38 percent of male compul- 
sive gamblers have been involved in embezzlement 
(Lesieur, Blume, & Zoppa, 1983). The illegal activities 
of the compulsive gambler tend to mimic those of the 
drug addict in that they are money-related crimes. 
Writing bad checks, loan fraud, credit card fraud, and 
theft are common means of supporting the gambling 
disorder. The temptation to embezzle is also likely for 
those employed in financial institutions and other 
places where fiduciary instruments are easily accessi- 
ble. 

Evidence of cross-addiction has surfaced in compul- 
sive gambling literature. A 1984 study of compulsive 


gamblers in an inpatient treatment program found 
that 47 percent were drug or alcohol abusers (McCor- 
mick, Russo, Ramirez, & Taber, 1984). Also evident 
among treatment groups is the occurrence of psychi- 
atric illness, particularly major depressive disorder 
and to a lesser extent hypomanic disorder (McCormick 
et al., 1984); Linden et al., 1986). 

Both the quantity and quality of compulsive gam- 
bling research are deficient considering the magnitude 
of the problem. Of the studies we reviewed, most had 
very small sample sizes and were confined to individu- 
als in some form of treatment for either compulsive 
gambling or substance abuse. Empirical validation 
and replication are relatively nonexistent. We hope 
that the increasing prevalence of legal gambling will, 
at least, drive better and more abundant theoretical 
and empirical research. Meanwhile, this lack of re- 
search compels communities, treatment professionals, 
and criminal justice agencies to establish a competent 
approach to compulsive gambling treatment in many 
areas of the country where legal gambling is now 
available. 


Treatment Approach 

Because inpatient programs for compulsive gam- 
bling treatment are relatively scarce, the current 
therapeutic mode is often limited to outpatient indi- 
vidual and group therapy and twelve-step meetings. 
Gambling addiction therapy should address personal 
and family relationships as well as vocational, legal, 
spiritual, and financial aspects of the gambler’s life. 
Since lying is a common trait among compulsive gam- 
blers, obtaining reliable information about the gam- 
bler from friends, family, and employers is important 
for productive therapy. 

The most important initial treatment goal for a 
compulsive gambler is cessation of gambling. This is 
accomplished by setting a number of behavioral objec- 
tives for the gambler such a3 not carrying money; 
passing checkbooks, credit cards, and bank cards to a 
dependable friend; assessing current debts; and iden- 
tifying ways to avoid triggers. 

To reduce the impulse to gamble, therapy should also 
address managing leisure time, acquiring problem- 
solving and relapse prevention skills, and developing 
relaxation techniques. Also, family therapy is essen- 
tial to repairing damaged relationships. Trust, com- 
munication, and financial stability are key issues for 
the entire family. 

Gamblers Anonymous (GA) is modeled after Alcohol- 
ics Anonymous (AA), a traditional twelve-step pro- 
gram. GA views gambling as an illness that can be 
arrested but not cured. Members share their gambling 
and abstinence experiences, and those who have suc- 
cessfully quit gambling offer encouragement and in- 
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spiration to new members. There is no fee for GA 
(Hazelden, 1991). A treatment combination of GA and 
therapy offers the highest success rate (Rosenthal, 
1993). 

Problems aggravated by gambling behavior often 
require more than one referral agency. For example, 
an offender contemplating filing bankruptcy may need 
to consult both an attorney and a personal financial 
counselor. A financial counselor can also help develop 
sound budgeting skills to meet living expenses and to 
pay off outstanding debts. 


Community Supervision 

Supervising offenders with gambling problems can 
be quite challenging for probation officers. Often of- 
fenders are identified as compulsive gamblers during 
the investigation of their charged offense or later dur- 
ing a presentence investigation. Sometimes a compul- 
sive gambling problem is not discovered until after the 
offender has been on supervision for some time. Sen- 
tences of probation or supervised release may contain 
special conditions to abstain from gambling activities 
and not to frequent gambling establishments. Treat- 
ment for compulsive gambling may also be ordered by 
the court. 

Compulsive gambling may affect compliance with 
other supervision conditions such as making fine and 
restitution payments, obtaining or maintaining regu- 
lar employment, supporting dependents, and meeting 
other family responsibilities. Substance abuse or men- 
tal disorders, along with compulsive gambling, com- 
pound problems. 

When a compulsive gambler becomes a criminal 
offender, he or she has already entered into a perni- 
cious cycle; he or she can no longer control the urge to 
gamble, has obsessive thoughts about it, and has a 
complete disregard for the consequences. It is impor- 
tant for supervision officers to recognize this possibil- 
ity and to make all relevant referrals at the very 
beginning of an offender’s supervision term. We rec- 
ommend a three-pronged correctional treatment ap- 
proach: 

1. Individual Therapy. Like severe substance abus- 
ers, compulsive gamblers have issues that precluded 
the gambling habit and may have made them suscep- 
tible to it. Care must be taken to refer the individual 
to a therapist having some knowledge and experience 
with counseling individuals with impulsive disorders. 

2. Gamblers Anonymous (GA). GA meetings may not 
be as available as AA or Narcotics Anonymous meet- 
ings—which are usually held every day and at differ- 
ent times of the day. Nevertheless, offenders should be 
required to attend as many GA meetings as possible. 
GAis an important resource for individuals to identify 
with others having similar problems. If GA is not 
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available, offenders should be required to attend AA 
as a substitute. 

3. Personal Financial Counseling. Compulsive gam- 
blers, sooner or later, end up in a financial crisis. Their 
view of finances is often unbalanced. Ironically, the 
financial crisis often caused by one’s gambling breeds 
more gambling—an illusionary and vain attempt to 
“win big” and solve the financial crisis. The counseling 
focuses on the development of budgeting skills and 
paying off debt. Most communities have nonprofit 
organizations devoted exclusively to this type of coun- 
seling. 

Unfortunately, collecting urine specimens will not 
reveal whether an offender has lapsed back into the 
throes of compulsive gambling. As verifying an of- 
fender’s compliance with the above described treat- 
ment referrals is not enough, the supervising officer 
must also monitor the individual to ensure abstinence. 
We suggest that risk control measures focus on three 
activities: 

1. Surveillance of the offender’s activities, especially 
during nonwork hours, is an effective tactic. Intensive 
supervision, such as that provided by home confine- 
ment, can augment surveillance of an offender’s move- 
ments. On home confinement, offenders must abide by 
a daily schedule. The electronic monitoring equipment 
provides data concerning the person’s leaving and 
returning home. This information, coupled with 
knowledge of the offender’s work schedule, allows the 
officer to select precise times for physical surveillance. 

The U. S. probation office in the Southern District of 
Florida has implemented an intensive supervision 
method that does not require electronic monitoring. 
Offenders are required to page or call the supervising 
officer before each movement during the day and wait 
15 minutes for a response before proceeding to the next 
location (Freburger & Almon, 1994). In the U. S. pro- 
bation office in the Southern District of Mississippi, 
Gowen has incorporated this method, along with elec- 
tronic monitoring, for offenders conducting job 
searches and for compulsive gamblers on payday. 

2. Monitoring of finances is a common supervision 
activity for offenders who have committed financial- 
type offenses. Requiring offenders to make fine or 
restitution payments on the day they receive their 
paychecks is a reliable way to monitor compliance with 
court-ordered conditions. 

3. Collateral contacts with family members, super- 
visors, landlords, and casino security are crucial to 
effective supervision of offenders who are compulsive 
gamblers. Because the potential for damage to the 
finances of a gambler’s family is extremely high, ef- 
forts to develop a rapport with family members will 
help identify risks posed by an offender’s relapse. 
Work supervisors can provide information about ab- 
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senteeism and performance. Third-party risk to an 
employer should be assessed. Finally, casino security 
should be provided with identifying information and a 
photo of the offender in question. 


Conclusion 


As state and local governments turn to legalized 
gambling to increase revenues without having to raise 
taxes, an increase in the number of compulsive gam- 
blers can be expected. The availability of credit and 
the development of new games that need only a credit 
line to play make the potential for losing money faster 
even more troubling (Rosenthal, 1993). Persons who 
find themselves on criminal justice supervision as a 
result of compulsive gambling have, almost certainly, 
progressed deeply in their addiction. Such individuals 
have a dire need for treatment. Community protection 
imperatives require probation officers to be wary of 
gambling-addicted offenders and to proceed carefully 
with a plan of action. We hope this article will signal 
probation officers to anticipate more compulsive gam- 
bling problems with their offenders, especially in com- 
munities where legalized gambling is available. 


NOTES 


lavailable from Gamblers Anonymous. 


This can be demonstrated by the types of games men and women 
prefer. Men ordinarily choose games requiring some skill—which 
adds to their excitement—while women prefer ones with little or no 
skill (slot machines, for example). 

5 According to the American Psychiatric Association, 
important gender differences. Approximately one-third of persons 


there are 


with gambling are female, but women only make up 
2-4 percent of Gamblers Anonymous members (American Psychiat- 
ric Association, 1994). 


“The probability of successful recovery by participation in Gam- 
blers Anonymous alone is estimated at 50 percent. A combination of 
GA and individual therapy is thought to increase this probability to 
75 percent (Rambeck, 1993). 
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Discipline With Dignity: A Positive 
Approach for Managers 


By PETER M. WITTENBERG 
Assistant Chief, Office of Congressional Affairs, Federal Bureau of Prisons, Washington, DC 


EVERAL YEARS ago while performing my du- 

ties as human resource manager at a medium- 

security prison, I recommended to my 
supervisors that an employee be terminated from his 
position as correctional officer. He had been in the 
position approximately 3 years and was considered a 
competent employee. My recommendation was based 
on information discovered in the course of the em- 
ployee’s pre-employment background investigation. 

My supervisors concurred with my recommenda- 
tion, and after the disciplinary processes were com- 
plete, the warden of the facility terminated the 
employee. The employee appealed the decision, and 
the case was accepted by the Merit Systems Protection 
Board (MSPB), which is responsible for adjudicating 
such matters. The MSPB held a hearing, listened to 
witnesses, reviewed the disciplinary action file, and 
ultimately ruled in favor of the agency. The termina- 
tion of the employee was upheld. Shortly thereafter, 
the former employee committed suicide. 

Over the years I have thought of that employee 
often. I have replayed in my mind the circumstances 
surrounding my recommendation to terminate his em- 
ployment and have asked myself if, given the same set 
of facts, I would have made a similar decision today. 
The answer is yes. The recommendation was based on 
a reasonable interpretation of the facts, and the war- 
den agreed with that recommendation only after he 
had made an extensive review of the evidence. Addi- 
tionally, the fact that the MSPB found in favor of the 
agency supports the conclusion that the removal ac- 
tion was warranted and justified. 

The above example clearly reflects, in my mind at 
least, the consequences that managers must deal with 
when handling an employee disciplinary action (or 
other action that could have a negative impact on the 
career of the employee). Supervisors, managers, and 
resource staff get paid to make tough decisions—deci- 
sions that often lead to disciplinary action against staff 
members. That’s part of the job. However, during the 
years I was in human resources I met some supervi- 
sors and managers whose first inclination is to “ham- 
mer” the employee for some transgression. These 
managers had not realized the impact that they would 
have on the employee and, by extension, the em- 
ployee’s family. 

We have all read the horror stories of employees (and 
former employees) returning to the workplace and 
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exacting a terrible vengeance against managers and 
coworkers. The December 13, 1993, edition of U.S. 
News and World Report reported that the number of 
violent incidents in the workplace during 1992 was 
111,000; that 750 deaths resulted due to those inci- 
dents; and that the annual cost of such violence to 
employers was $4.2 billion. The magazine listed the 
“most common” characteristics of an at-risk work en- 
vironment: chronic labor-management disputes, a 
high number of grievances, a high level of overtime 
requests, a high number of stressed personnel, and an 
authoritarian management approach. 

Workers responding violently to a bad work environ- 
ment or situation may be mentally ill or may be 
lashing out at a situation that they feel they have lost 
control of. They may feel they have no other course of 
action available to them. No matter what the reason, 
somewhere in the process, something terrible has gone 
wrong. 

I view the responses that an employee may have to 
a disciplinary action in the same way that Dr. Elisa- 
beth Kubler-Ross views a person’s response to the 
knowledge that he or she is dying. Dr. Kubler-Ross 
lists the following stages an individual moves through 
when facing death: 

1. Denial 

2. Anger 

3. Bargaining 

4. Depression 

5. Acceptance 
Employees may have similar feelings when confronted 
by such an overwhelming crisis as a job termination, 
and management officials must be sensitive to these 
emotions. 

This article focuses on how to prepare an employee 
for a disciplinary action (or other bad news such as 
losing a promotion opportunity) and how to afford the 
employee a level of dignity during the disciplinary 
process. As a former human resource manager who 
has often been in the uncomfortable position of break- 
ing the bad news to an employee, I have observed 
reactions from staff members that range from fuming 
quietly to being almost catatonic to accepting the news 
in good humor. Obviously, each employee is different. 
However, managers should expect the worst and be 
prepared to defuse negative reactions that accompany 
most employee disciplinary decisions. 
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The Proposal Stage 

The process of discipline with dignity begins simply 
enough: Is there evidence to support a disciplinary 
action against the employee? Proposed disciplinary 
actions should be accurate reflections of the miscon- 
duct and not overreactions to it. Anumber of years ago 
a department head demanded that I take action 
against an employee because he believed the employee 
was “corrupt.” Asked for the evidence to support such 
a serious disciplinary charge, the department head 
told me that he had no hard evidence but that he 
“knew” the employee was “dirty.” Obviously, the de- 
partment head had a lack of understanding about 
employee rights and management responsibilities (for 
which he later received training). The employee was 
not charged. 

Additionally, some managers may want to make 
discipline or job-related decisions based on their “per- 
ception” of an incident rather than on actual evidence 
of wrongdoing. Basing a management decision on a 
perception, rather than evidence, is unethical, unpro- 
fessional, and wrong. It is also a killer of employee 
morale and spirit. Managers have an obligation to 
base employee decisions on what they know and can 
prove, not on what they think or assume. 


Generally, at the start of the disciplinary process 
there are two major players: the proposing official, 
who issues a proposal letter to the employee outlining 
the charges and the “proposed” sanction, and the 
higher-ranking deciding official, who makes the final 
decision on the proposal. The deciding official is usu- 
ally limited to agreeing with the original proposal, 
choosing a less severe sanction, or finding the em- 
ployee “not guilty.” 

Further, some managers contend that the proposed 
action should be extreme, so that the deciding official 
can wear the “white hat” and decrease the proposed 
punishment. While there is some management value 
in this approach (the deciding official is seen as having 
the “Wisdom of Solomon” and as being totally unbiased 
in his or her review of the evidence), it is often forgot- 
ten that the employee will initially react to the pro- 
posed sanction and not think ahead to the actions of 
the deciding official. Most employees are not exposed 
to the disciplinary process regularly and therefore 
may not be aware of the intricacies of the procedures. 
Often the employee who receives the proposed sanc- 
tion letter will assume the worst—and react on that 
assumption. Further, an argument could be made, on 
ethical grounds, that it is not proper to pursue disci- 
plinary action against an employee in this manner. 
Therefore, I believe that the proposal letter should be 
an accurate reflection of the incident and not “stacked” 
so the deciding official can look good. 


The manner in which the proposal letter is given to 
the employee is very important. Some managers I have 
worked with prefer to give bad news to their employees 
at 5 minutes before close of business on 2 Friday. This is 
generally a mistake. Employees need an outlet when 
they receive the letter. They need to have the time to 
understand the contents, talk about it, and feel that they 
are not being tossed out on their ear. If the letter must 
be issued on a Friday, the appointment should be set up 
early to allow time for the employee to receive the 
proposal and ask questions and address concerns re- 
and the human resource manager should be present, 
along with an employees’ representative, if agreeable to 
all parties. Management should be sensitive to the feel- 
ings of the employee and not rush through this very 
important stage in the process. 

During this stage, the human resource manager 
should provide the employee with all the evidence con- 
sidered when drafting the proposed disciplinary action. 
Some managers believe that they should not release the 
evidence until the employee officially requests it. Why? 
The employee is going to get the information anyway, so 
why not be proactive and remove any concerns that the 
employee may have that management is “setting him or 
her up”? 

Reflecting the Kubler-Ross model, the employee is 
likely to exhibit emotions related to the first and second 
stages at this point in the process. Supervisors must be 
pre ared to react to the employee’s denial and anger at 
the proposal stage of the disciplinary process and can 
accomplish this by listening to the employee’s questions 
and concerns and responding to issues raised by the 
employee. 


The Decision Stage 


This stage of the process tends to be very formal. The 
employee and his or her representative have had a 
chance to review the pertinent evidence and select a 
strategy to respond to the proposed action. Management 
is now prepared to hear the response, and the employee 
and employee’s representative meet with the deciding 
official to respond to the proposal. After hearing the 
employee’s response to management’s proposed action, 
the deciding official will normally take a day or two 
before deciding the management action. 

Management officials will often see an employee try to 
bargain at this stage in the process. He or she may argue 
that a 10-day suspension is more appropriate than the 
proposed 20-day suspension. It is vitally important to 
allow the employee time to respond to the issues, offer 
rebuttal arguments to the proposed action, and feel 
comfortable that he or she has had “my day in court.” 
Deciding officials, no matter what their management 
style may be, have an ethical and professional obligation 


to listen to what the employee and his or her repre- 
sentative have to say, give weight to their points of 
view, and make an honest, reasonable, and rational 
decision concerning the disciplinary proposal. 

The Notification of Decision Stage 

Informing an employee of an adverse decision requires 
diplomacy, tact, and professionalism. The employee, 
even if faced with a job termination, demotion, or job 
suspension, still has the right to be treated with 
dignity and to expect an environment that reflects the 
solemnness of the occasion. Giving the employee the 
decision as you are walking out the door for a week- 
end, or in the hallway, or in a joking or unprofessional 
manner is inappropriate and invites aggressive or 
inappropriate behavior by the employee. 

When giving an employee bad news, management 
should be prepared to talk with the employee, offer 
the employee a chance to ask questions, and provide 
the employee information concerning unemployment 
insurance, health benefit coverage, and other issues 
that immediately affect the employee and his or her 
family members. The employee needs support at this 
time and managers have a responsibility to provide 
it, within the scope of their duties. If the situation or 
the employee is believed to be volatile, management 
should consider having a staff psychologist or chap- 
lain standing by to offer the employee words of sup- 
port. In one situation in which I was issuing a 
termination letter, the employee's wife, his minister, 
and the staff psychologist were involved in the notifi- 
cation process because of the employee’s extremely 
erratic behavior. In another situation involving an 
agitated employee being questioned for violation of 
regulations, the employee was searched at the front 
entrance to ensure that he was not armed before being 
escorted to the personnel office. Readers may think 
these two examples are extreme, but I would argue 
that the actions were necessary for the protection of 
staff and the employees. Managers cannot forget that 
they are dealing with extremely high emotions and 
must be prepared to defuse the anxiety generated by 
the situation. 

After being notified of the disciplinary action, em- 
ployees may enter a depression stage, and manage- 
ment officials should attempt to alleviate the 
employee’s tension and assist in moving the employee 
toward the acceptance stage of the model through 
whatever support mechanisms are available. 


After-action Issues 
Although the employee has received the disciplinary 
action letter and has now left the building, the man- 
ager’s work is still not complete. Payroll and other 
employee benefit issues still require closure. The former 
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employee will always have questions or concerns until the 
last document has been processed and signed. It is impor- 
tant that the personnel department and the supervisor 
keep in touch with the former employee until all appropri- 
ate paperwork has been completed and the final paycheck 
has been issued. 

While most of the examples used in this article concern 
job terminations, other types of disciplinary procedures 
against employees, such as job demotions or suspensions, 
may also create a very hostile work situation. There are 
several factors that may lead to this type of work environ- 
ment. First, if an employee is disciplined he or she will 
likely be angry, hostile, and embarrassed and may act out 
those feelings while on the job. Second, in a typical work 
environment it will be difficult, if not impossible, to keep 
other employees from learning that a staff member has 
been disciplined. Finally, though such occurences are rare, 
some persons who may or may not be representing the 
disciplined employee may attempt to portray management 
as “mean-spirited” and the employee as a “martyr,” thereby 
adversely affecting the morale of the entire organization. 

Management has an obligation to respond to these issues 
quickly and decisively—ideally before the morale of other 
employees is affected. In issues of discipline where the 
employee is returning to the worksite, management may 
want to pursue one or more of the following options: 


e Meet with the employee and his or her repre- 
sentative and ensure them that the discipline has 
been completed and that the employee will again be 
considered a productive member of the staff. 


e Ensure that no residual effect from the discipline will 
be tolerated on the job site (such as supervisors or 
other staff members joking about the discipline or 
treating the employee as a pariah). 


e Refer the employee to the Employee Assistance Pro- 
gram or other employee program established to as- 
sist staff members in handling difficult situations. 

Conversely, management must be vigilant to ensure 
that the employee is not returning to the worksite 
with an attitude that is disruptive or inappropriate. 
If an employee refuses to put the discipline in the past 
and is creating a detrimental work situation, manage- 
ment must respond quickly and consider the possibil- 
ity of taking further adverse action. 

Management and supervisors cannot always accu- 
rately predict an employee’s reaction to a negative job 
action. However, management can build into place 
procedures that will ensure that even when faced 
with job loss, demotion, or suspension, the employee 
can still maintain dignity throughout the process and 
be treated with sensitivity appropriate for the situ- 
ation. 


A Critical Look at Research on 
Alternatives to Custody 


By JANET L. JACKSON, JAN W. DE KEIJSER, AND JOHN A. MICHON* 


HE 1970's heralded a serious overcrowding in 

prisons, a problem that is still with us today. 

The initial “prison crisis” arose as the result of 
an increase in reported crime that was prevalent in 
both Europe and on the American continent and the 
ensuing tendency of judges to impose longer prison 
sentences in an attempt to combat the problem. Con- 
sequently, the political climate at the beginning of 
that decade was one in which there was a pressing 
need to cut the escalating costs of the prison system 
and, since the existing noncustodial sanctions (pro- 
bation and fines) had proven insufficient to control 
the situation, to find innovative alternatives to incar- 
ceration. 

One of the first of these initiatives was the develop- 
ment of community service orders which required the 
offender to carry out unpaid work assignments within 
the community. These alternatives became popular in 
many countries at around the same time for a number 
of different reasons. As already stated, the foremost of 
these was financial: no costly prison space was re- 
quired. Others were more socially oriented: the stig- 
matization (or labeling) effects of serving a prison 
sentence would be reduced as would be the negative 
desocializing effects of incarceration. Instead, commu- 
nity service would allow the offender to stay in con- 
stant touch with his family and friends. Furthermore, 
these sanctions would also provide a means of repara- 
tion (to the community) and could offer increased 
opportunities for resocialization. For many reasons, 
therefore, community service orders became popular 
and were quickly followed by a proliferation of other 
initiatives. 

Currently the term alternative to custody is used to 
describe a rich variety of sanctions including commu- 
nity service, intensive probation supervision, sus- 
pended sentences, mediation, boot camps, day centers, 
electronic monitoring, and vocational training pro- 
grams. Such sanctions vary on many dimensions in- 
cluding duration and intensity as well as goals and 
underlying philosophies. As a result, “alternative 
sanctions” is (or has become) a catch-all term and is 
therefore almost impossible to define. A few attempts 
at reaching a satisfactory definition highlight the dif- 
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ficulties. Consider, for example, a somewhat global 
definition, namely: alternative sanctions are all sanc- 
tions that are not traditional penal measures. Such a 
definition would not take us very far since it would 
undoubtedly raise questions such as which penal 
measures are traditional and which are not? 
Asecond attempt would be to view alternative sanc- 
tions as measurable alternatives to prison such as is 
envisaged in the Dutch context with 240 hours com- 
munity service being equivalent to 6 months impris- 
onment. A problem with this type of definition, 
however, is that not all “alternatives” have such a 
clearly defined relationship to prison sentences. More- 
over, although community service may be intended to 
be used as an alternative to prison, everyday practice 
may not support this intention. This possible discrep- 
ancy is highlighted by critics who suggest that, instead 
of reducing the prison population, the overuse of cer- 
tain alternative sanctions may actually widen the net 
of social control. We will return to this argument 
somewhat later in the article. In the meantime, let us 
consider a third definition, namely that advocated by 
the American Office of Justice Programs (1990, p. 3). 
In this survey, alternatives to incarceration are viewed 
as a form of intermediate sanction which, in turn, is 
defined as “a punishment option that is considered on 
a continuum to fall between traditional probation and 
traditional incarceration.” This definition also raises 
problematic issues. Apart from the lack of clarity in 
the use of the word “traditional,” we would suggest 
that two incorrect assumptions are implied in this 
definition. The first is that public consensus exists 
about the meaning of various sanctions in terms of 
reasons and aims and the second that sanctions can 
be ordered on a single dimension (from light to severe). 
Such assumptions are obviously oversimplifications 
since different sanctions can and do have different 
aims and underlying philosophies. In short, it is con- 
siderably more realistic to assume punishment to be a 
multidimensional concept. If even defining the term 
alternative sanctions raises so many inconsistencies, 
we can anticipate many more serious difficulties when 
we come to explore this complex field in more depth. 
The pursuit of “alternatives” developed rapidly from 
the 1970’s on and simultaneously sparked off an explo- 
sion of theoretical debate and empirical research. 
Some of these discussions focused on the philosophical 
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define and structure the procedural steps necessary for 
the execution of sanctions. The vast majority of the 
empirical research carried out in the area has focused on 
one major topic: the relative effectiveness of alternatives 
to custodial sentencing, with recidivism being almost 
always used as the prime measure of effectiveness. Un- 
fortunately, such studies have not been successful in 
producing any definitive answers. On the contrary, indi- 
vidual studies have frequently reached different conclu- 
sions. From a quick perusal of the research literature, 
the reasons underlying this lack of agreement are not 
immediately evident. The present article therefore sets 
out to review and order a number of published studies 
in a systematic way with the aim of searching for a 
degree of consensus. 


Two Basic Questions Relating to Alternatives 

From the first moment of their introduction into the 
penal system alternatives to custody have been at the 
center of often heated debate. There is no universal 
agreement that the measures adopted are necessarily a 
positive progression. On the contrary, alternatives have 
frequently been portrayed as exhibiting serious prob- 
lems and risks. Some of these criticisms are summarized 
by Vass: The alternatives to custody may not be so 
humane after all, may not be so cheap, may not be so 
effective in reducing recidivism, and they may not al- 
ways constitute real alternatives to prison. Instead, they 
may be alternatives to other noncustodial penal meas- 
ures and as a result, rather than challenging custodial 
perhaps even contribute to their expansion (Vass, 1990, 
p. xii). 

Although the aims of alternatives to custody appear to 
have been stated in a relatively clear fashion at the 
outset of the venture, the debate that has arisen over the 
years points to a blurring of these aims over time. The 
criticisms that have been made can be summarized in 

1. Is a particular sanction really an alternative for a 

custodial sanction? 

2. If it is, which sanction is more effective, the alterna- 

tive or custody? 

Discussions pertinent to the first question usually 
focus on the phenomenon of net-widening. Although 
alternatives were (originally) intended to reduce impris- 
onment, many would argue that this goal has not been 
achieved. Instead, while the number and variety of al- 
ternatives have continued to increase, the pressure on 
the prison system has not diminished and prison popu- 
lations have kept growing. Moreover, it has been argued 
that this explosion of alternatives has led to a widening 
of the net of penal control. As Cohen puts it (see also 
Austin & Krisberg, 1981): 
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The benevolent-sounding destructuring package had turned out 
to be a monster in disguise, a Trojan horse. The alternatives had 
merely left us with “wider, stronger and different nets.” (1985, p. 
38) 


There is, however, a fundamental problem in trying 
to examine the phenomenon of net-widening: In con- 
crete cases, it is extremely difficult to assess whether 
or not an offender would actually have been sentenced 
to prison had not alternatives been available to the 
judge. Currently there is no real consensus about the 
best methodology to use in order to allow reliable 
assessments to be made. This makes research in net- 
widening extremely complicated to integrate since the 
results seem to be dependent on the particular method 
chosen (cf. Covey & Menard, 1984; Jones, 1990; McMa- 
hon, 1990). McMahon even argues that, due to faulty 
methodological and theoretical approaches, the phe- 
nomenon of net-widening has been highly exaggerated 
and misinterpreted (McMahon, 1990). Nevertheless, 
there seems to be some consensus in the literature. In 
a review paper, Junger-Tas (1993) established that 
alternatives appear to be substitutes for prison in about 
40 to 50 percent of the cases examined (see Byrne, 1990, 
and Pease, 1985, for similar estimates of net-widening 
of about 50 percent). Whether this figure is interpreted 
as good or bad depends on one’s point of view. For 
instance, if one disregards the original intention of 
offering alternatives to custody, one could argue that it 
is a good thing that offenders who, before the existence 
of alternative sanctions, would have escaped punish- 
ment now get what they deserve. In this view, the 
alternative sanctions contribute to “justice being done.” 
On the other hand, one could argue that the state 
should take as little control out of the hands of the 
community as possible to prevent its members from 
becoming alienated from their mutual social responsi- 
bilities (cf. Christie, 1977; Braithwaite, 1989). Net- 
widening causes more social control by the state 
than is strictly necessary and is therefore undesirable. 
Different attitudes therefore exist but, whatever the 
stance one adopts, it is clear that net-widening is a 
phenomenon that cannot be excluded from any balance 
sheet depicting the effect of sanctions. 


Let us now consider the second question, that of 
effectiveness. A considerable number of empirical 
studies comparing the effectiveness of different sanc- 
tions are to be found in the literature. Before evaluat- 
ing a selection of these in more detail, let us first 
consider the term relatively more effective. We would 
argue that before relative effectiveness can be ade- 
quately assessed, a significant variable that should 
first be specified is the goal underlying the particular 
sanctions being considered. Are the goals similar? In 
other words, does the same philosophy underlie the 
two punishments being considered? Unfortunately, 
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the view that effectiveness has to be related to clearly 
defined and stated goals (relating to questions of why 
do we punish and what do we expect to achieve with 
this punishment) gets (too) little discussion in the 
empirical literature. What can be ascertained from the 
methodologies used is that a generally accepted goal 
of punishment is to achieve a reduction in the prob- 
ability of reoffending (recidivism). Although other as- 
pects have been considered by some researchers, in 
general, recidivism has been the most important and 
frequently exclusive indicator of effectiveness (e.g., 
Junger-Tas, 1993; Pease, Billingham, & Earnshaw, 
1977). However, as will be seen, the use of the same 
outcome measure need not always imply convergent 
study results. 


Diversity in Study Results Regarding 
Effectiveness 


No matter how memorable or newsworthy the re- 
sults of one single study in the social and behavioral 
sciences may be, they are never definitive. In order to 
establish a scientific fact, several independent studies 
yielding convergent results are needed. This caveat 
seems to be particularly pertinent to the case of re- 
search on alternative sanctions. While many different 
studies have compared recidivism rates for alterna- 
tives and prison sentences, the results are often con- 
tradictory. For instance, in 1976 Pease compared 
recidivism rates for persons sentenced to community 
service with those sentenced to custody in England. 
He found that 44 percent of the community service 
group were reconvicted within 1 year of imposition of 
the sentence, while 35 percent of the custodial group 
were reconvicted within 1 year from release. However, 
Pease then proceeded to warn readers that these re- 
sults should be handled with caution: The samples 
were small, the groups were not fully comparable, and 
the achievement of other objectives could not be as- 
sessed by means of the reconviction rates. Disregard- 
ing these judicious cautions for the moment, it is 
interesting to note how a Dutch study by Bol and 
Overwater (1986) yielded a different set of results. In 
their study, these authors compared reconviction rates 
within a timespan of 3 years following conviction of 
persons sentenced to community service with those 
sentenced to prison. In the community service group, 
42 percent were reconvicted as opposed to 54 percent 
in the prison group. Comparison of these two well- 
conducted studies highlights some of the difficulties 
inherent in trying to draw conclusions about the rela- 
tive effectiveness of community service and custody in 
terms of recidivism. Rather than deliberate further on 
the largely arbitrary comparison of a few individual 
studies, let us now explore how far large-scale reviews 


of the literature have been successful in discovering 
the effects of different variables and methodologies. 


Comparing Different Treatments for Juvenile 
Offenders 


Ever since the emergence of alternative sanctions 
and special treatment programs for offenders, review 
studies have appeared quite regularly (e.g., Lipton, 
Martinson, & Wilks, 1975; Greenberg, 1977; Palmer, 
1983). Let us examine one such “traditional” narrative 
review in considerably more detail. 

In 1988 Basta and Davidson published an extensive 
review of studies on the effectiveness of treatment 
programs for juvenile offenders. Although the studies 
that were included involved a special group of offend- 
ers as well as a particular selection of noncustodial 
sanctions, this excellent review introduces many of the 
important and relevant issues relating to this type of 
research. 

Basta and Davidson undertook their study against 
the historical background of null or negative findings 
in delinquency treatment research. Several earlier 
reviews called into question the effectiveness of the 
various treatment approaches for reducing recidivism 
in the juvenile justice system, and the assertion that 
“nothing works” was often heard. Of the 207 studies 
that were retrieved through computer searches,’ 37 
met the criteria for inclusion in the review. The se- 
lected studies were organized according to treatment 
type: behavioral (17), counseling-therapy (6), diver. 
sion (6), deterrence (7), and wilderness experience (1).” 

In their methodological evaluation of these studies, 
Basta and Davidson reported the following problem 
areas: sample size, biased data collectors, multiple 
measures, systematic variation, nonrandom assign- 
ment, followup assessments, and inadequate report- 


ing. 

Sample size. Alarge enough sample size is important 
for the statistical power and generalizability of the 
results. Almost half of the studies in this review had 
sample sizes smaller than the generally accepted wa- 
tershed level of 100. Half of these inadequate sample 
sizes were even less than 30. Besides that, several 
study samples suffered from serious attrition. 

Biased data collection. Using the intervenor as a 
data collector may jeopardize the findings through 
experimenter and expectancy effects. In this review, 
only 6 of the 37 studies examined used unbiased data 
collectors. The remaining 31 either used the interve- 
nors (staff, parents, teachers) as data collectors or did 
not report on this aspect of data collection. 

Multiple measures. Study results are strengthened 
if two or more measures of the independent variable 
produce similar findings. Reliability and validity are 
jeopardized by using a single measure of the de- 
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pendent variable. Multiple measurement of the de- 
pendent variable was reported in 25 of the 37 studies. 
Only eight studies used multiple measures of recidivism 
outcomes. 

Systematic variation. In order to assess the relative 
effects of the various treatment components, a system- 
atic variation of these components is necessary. Without 
systematic variation, it is difficult to determine which 
component of the treatment is responsible for a possible 
effect. Only four of the studies systematically varied the 
treatment components of their interventions. 

Random assignment. This ensures that all factors are 
equivalent except for the experimental manipulation, 
but ethical and practical problems often prevent subjects 
being randomly assigned to a treatment or control group. 
While random assignment was sometimes used, 15 of 
the 37 studies in the review used a nonequivalent or 
unspecified control group. 

Followup assessments. Long-term followup assess- 
ments should be aimed for since they help to determine 
the generalizabilily of possible treatment effects. While 
73 percent did show a followup assessment, only 14 (38 
percent) studies employed a followup from 1 to 2 years; 
6 (16 percent) between 6 months and 1 year; and 7 (19 
percent) from 2 weeks up to 6 months. 

Inadequate reporting. Basta and Davidson concluded 
their methodological critique by stressing the problem of 
inadequate reporting of the procedures actually used in 
the research. “Inadequate reporting is problematic not 
only for reviewers, but also for those whe want to repli- 
cate the studies” (p. 374). ; 

The general conclusion of this review was that al- 
though the overall findings were positive across treat- 
ments, the methodological problems encountered 
introduced a number of serious doubts. Can the positive 
results be attributed to the interventions themselves, or 
do the findings result in part from methodological flaws 
and the inclination to publish only positive results (Basta 
& Davidson, p. 375)? 

In summary, traditional narrative reviews of the 
literature such as that of Basta and Davidson have 
not been able to yield unequivocal answers to ques- 
tions relating to the effectiveness of noncustodial 
sanctions. However, one viable assertion can be 
made from the more recent reviews: Rehabilitation 
efforts are effective given certain treatments in cer- 
tain settings with certain offenders. Although this 
conclusion is more positive than was found in most 
of the older narrative reviews, the challenge re- 
mains: How can we determine which treatments are 
effective in which settings with which types of offend- 
ers? 

Meta-analysis, a relatively new technique for re- 
viewing multiple studies, may help to answer such 
questions. 


September 1995 


Meta Analysis: An Alternative to the 
Narrative Review 


Meta-analysis is a method or, rather, a series of meth- 
ods to integrate research findings from independent 
studies quantitatively, in a statistically valid way. It 
allows all kinds of study characteristics to be incor- 
porated in the analysis such as research design, year 
of study, country, methodological rigor, type of sub- 
jects, and type of treatment. Where the traditional 
narrative review appears to lack the ability to pro- 
vide unequivocal answers to the questions posed, 
meta-analysis may offer more promise of success 
since it allows methodological weaknesses and other 
characteristics of the primary studies to be ac- 
counted for in the analytic review and may therefore 
produce a more definite answer. 

Basically, in scientific research, three levels of 
analysis of data can be discerned: primary-, secondary-, 
and meta-analysis (a term first employed by Glass, 
1976). Primary analysis refers to the original statis- 
tical analysis of data; secondary analysis is a reana- 
lysis of data in order to answer the original research 
question with better techniques, or, to answer new 
questions with old data; and meta-analysis is the 
integration and analysis of the results of several 
independent studies (primary as well as secondary). 
The units of analysis in a meta-analysis are there- 
fore the results of independent studies, rather than 
responses of individual subjects (cf. Mullen, 1989). 
The meta-analyst collects studies that investigate 
the same research question using roughly similar 
procedures. Study outcomes may diverge, however, 
due to differences in methodology, setting, subjects, 
and investigator. A meta-analytic review attempts to 
account for the problems caused by these differences 
and to discern underlying patterns (Bangert- 
Drowns, 1986). There are two basic approaches in 
meta-analysis for integrating results across studies. 
One approach is to test the statistical significance of 
the combined results. This means testing whether 
the collection of results could have occurred by 
chance if the null hypothesis of no treatment effect 
in all studies were true. The second approach is the 
estimation of a combined (average) treatment effect 
related to a significance test of this estimate. Be- 
sides the integration of study results, meta-analysis 
provides several techniques for explaining observed 
differences in significance levels and effect sizes (cf. 
Rosenthal, 1984). 

In summary, meta-analysis provides an efficient and 
valid way to summarize large numbers of studies and 
to integrate independent study results. Since objective 
statistical techniques are used, it is less likely than a 
traditional review to be biased. Meta-analysis offers 
ways to explore the causes of difference between indi- 
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vidual studies and discern general (underlying) pat- 
terns in the research findings. 


Meta-Analysis on the Effectiveness of 
Community-Based Sanctions 

Now that the general pitfalls of comparing studies 
are known and a technique is at hand for dealing with 
them in an objective way, let us return to the question 
of the effectiveness of community-based sanctions 
compared to prison in terms of recidivism. In most 
countries, community-based sanctions have devel- 
oped beyond the experimental phase and some have 
become (at least formally) full competitors to the 
prison sentence. For example, as mentioned, in The 
Netherlands community service is a legal substitute 
or alternative for short-term (nonparole) prison sen- 
tences within clearly defined procedures. A meta- 
analysis of studies comparing community service to 
prison in terms of recidivism rates was therefore 
chosen as a good starting point for exploring the 
effectiveness of alternative sanctions. The remaining 
section of this article will describe an attempt to fulfill 
this aim and to deal with the problems that were 
encountered. 

The first task in any meta-analysis is to gather an 
extensive data base of primary (and secondary) stud- 
ies. A computerized literature search was therefore 
carried out,® and this resulted in a total of 354 refer- 
ences. An initial selection for further study was made 
based on two general criteria: Firstly, some explicit 
reference had to be made to community-based punish- 
ment and, secondly, quantitative data had to be re- 
ported. Applying these general criteria resulted in a 
reduction of the data base to 85 references. 

The first objective was to identify the basic differ- 
ences (variables) that could subsequently be coded for 
use in the meta-analysis. By coding such differences 
between studies, variability in results may be ex- 
plained and general patterns might be uncovered. 
The 85 studies that were examined revealed a large 
number of differences. The most important of these 
will be discussed in some detail. 

The diversity in types of community-based pro- 
grams (treatment) was very large, and very few stud- 
ies actually compared their particular type of 
community service with imprisonment. In itself this 
is not prohibitive: The meta-analytic techniques 
would have allowed us to widen the scope of the 
comparisons. There were, however, some more funda- 
mental problems that made such an attempt inappro- 
priate. The most disturbing of these was the huge 
diversity in the way the principal dependent variable, 
recidivism, was measured. Despite the ubiquitous use 
of recidivism as a basic measure of correctional effec- 
tiveness, there is a surprising level of misunderstand- 


ing regarding its use and measurement (cf. Blumstein 
& Larson, 1971; Mair, 1991). A general definition of 
recidivism, one which enjoys general acceptance, is: a 
relapse into prior criminal habits, especially after 
punishment. Yet, the way in which the concept of 
recidivism is operationalized and measured varies 
enormously across studies. Some studies measure re- 
cidivism by means of self-reported delinquency (e.g., 
Davidson II et al., 1987), some by reconvictions (e.g., 
Walker, 1981), some by court appearances (e.g., Ste- 
wart et al., 1986), some by rearrests (e.g., Menard and 
Covey, 1983), and some by new contacts with the 
criminal justice system in general (e.g., Spaans, 1994). 
It is very likely that study results are affected, at least 
to a certain degree, by the way recidivism is measured. 
Not having had any subsequent convictions, for in- 
stance, does not necessarily imply that persons have 
not reverted to their prior criminal habits; it may 
simply be that they were not caught. In this respect, 
self-reported delinquency might produce higher re- 
cidivism rates than reconviction rates. Integrating 
study results that employ different measures for re- 
cidivism, without accounting for these differences, is 
at least questionable. 

A second problem related to the measurement of 
recidivism is that of differential followup assessments. 
Before actually measuring recidivism, the researcher 
has to answer three questions: 1. At what point should 
the measurement be started? 2. What should the 
timespan be within which (or at the end of which) 
recidivism is measured? 3. Should followup periods be 
equal and simultaneous for both the control group and 
the treatment group? In other words, researchers in- 
terested in recidivism should decide when to start 
their followup assessment for each group and how long 
the followup period should be. A variety of answers to 
the above issues is found in the empirical research 
literature. When comparisons in terms of recidivism 
rates are reported between a treatment group and a 
control group, researchers are frequently found to 
have used a different followup for each group. With 
respect to the starting point of the followup periods, 
the problem may lie in the different character of the 
sanctions that are being compared. Contrary to a 
prison sentence, for instance, community-based pro- 
grams may allow recidivism to occur before completion 
of the treatment (cf. Mrad, 1979). For this reason, 
some researchers choose to start the followup assess- 
ment for the treatment group at the moment of impo- 
sition of the sentence, while for the control group it 
begins after complete administration of the sanction. 
Others, however, stress that in order to avoid time 
differences influencing recidivism rates, followup pe- 
riods for differentially treated groups must be equal 
and simultaneous (e.g., Cavior & Cohen, 1975). Here 
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again, a choice must be made: Either the followup 
assessments should start at the time of imposing the 
sentence or after completion of the sanction, for both 
groups. The choice of followup may depend on the 
researcher’s point of view as well as on matters of 
convenience. Consequently, the observed variability in 
study results is (at least in part) influenced by the 
different and inconsistent approaches to followup as- 
sessments. 

Besides the differences in measurement of recidi- 
vism and followup assessments, there are several 
other significant differences that may be important in 
explaining the variability found in study results. For 
example, there are the methodological problems al- 
ready signaled by Basta and Davidson. The nature and 
circumstances of treatment, the selection and compo- 
sition of control groups (if used at all), offender char- 
acteristics, offense characteristics, study context, and 
study rigor can all have substantial influence on the 
outcomes. 


It should now be evident that the coding of each 
eligible study in sufficient detail is necessary in order 
to support a meta-analysis of the correlates of meas- 
ured treatment effects—including those related to the 
research methods used, the nature of the treatment, 
and the circumstances. There are, however, two addi- 
tional complications that seriously impede an analy- 
sis. The first concerns the availability of the required 
level of reported detail: Unfortunately, well-docu- 
mented studies are rare. Treatment characteristics, 
methodology, selection criteria, offender charac- 
teristics, and many more important aspects are sel- 
dom described adequately (if at all). This means that 
variables which could be very important in explaining 
variance in study results can often not be coded for use 
in the meta-analysis. This problem has been recog- 
nized by many reviewers. Thus, Lipsey and Wilson 
(1993) state that: 


. .. @ven in its most advanced and differentiated form, meta- 
analysis is limited by the nature of the primary studies to which 
it is applied. Those studies too often report only crude compari- 
sons between undifferentiated “black box” treatment packages 
and control conditions with little attention to potential interac- 
tions with client characteristics, the range of outcome variables, 

or temporal factors. (p. 1201) 

The second complication relates to the role of so- 
called judgment calls in meta-analysis. At several 
stages in the process of performing a meta-analysis, 
the researcher has to make judgment calls. For exam- 
ple, the meta-analyst has to decide upon criteria for 
selection of primary studies. A decision has to be made 
about how to gather the primary studies and about 
which study characteristics might be related to effect- 
sizes and used for explanation of variance in study 
results. Also, decisions have to be made on coding- 
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methods. All of these decisions influence the outcomes 
of the meta-analysis itself. Wanous et al. (1989) have 
shown in their analysis of judgment calls how existing 
meta-anzlyses on the same topic yield different out- 
comes as a result of the different judgment calls made 
by the researchers. 

In an area of research that is characterized by so 
many differences between studies, a large variance in 
study outcomes and, often, insufficient reporting, one 
has to question whether meta-analysis offers a suit- 
able approach. This, together with the many judgment 
calls, led us to question the usefulness of continuing 
our initial endeavor. Before reaching a final decision, 
however, we studied a number of meta- on 
alternative sanctions that had been carried out by 
other researchers. 


Previous Meta-Analyses on the Effectiveness of 
Correctional Treatment 


Perhaps our field has expected too much from the meta-analytic 
formulag, per se. Although they yield more precise information 
than narrative reviews, the formulas themselves are insufficient 
to guarantee similar results from independent reviews. (Wanous, 
Sullivan, & Malinak, 1989, p. 263) 


Our selected set of readings contained several meta- 
analyses. They covered roughly the same territory 
that we explored, namely that of the effectiveness of 
correctional treatment (therefore including community- 
based treatment). Although most of these meta-analyses 
report an overall, though only moderate, positive effect 
in favor of treatment programs, the different ap- 
proaches and restrictions adopted by the various 
meta-analysts make it difficult to compare results or 
find interpretable patterns across them (e.g., Lipsey, 
1992). Besides, how the results are interpreted de- 
pends largely on the point of view of the meta-analyst 
who carried out the study. For instance, Whitehead 
and Lab (1989) found an overall small positive effect 
of treatments. Because the overall effect was small, 
however, they concluded that treatment was not effec- 
tive (see also Gottschalk, Davidson II, Mayer, & Gen- 
sheimer, 1987). In contrast, Andrews et al. (1990) and 
Garrett (1985) found a comparable level of effects but 
both concluded that treatment is in fact effective. 

An extensive meta-analytic inquiry into the vari- 
ability of (juvenile) delinquency treatment effects was 
carried cut by Lipsey in 1992. Treatment effects were 
measured in terms of recidivism rates for treatment 
groups compared to control groups. In order to exam- 
ine the relation between study methodologies and 
effects found in the studies, a wide range of variables 
relating to study design, attrition, samples, methodo- 
logical quality, and many more were coded. Variables 
relating to the study context were also coded includ- 
ing form of publication, year of publication, and char- 
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acteristics of the researcher. A further large set of 
variables that related to the nature of the treatment, 
such as treatment type, setting, duration, and inten- 
sity, were also coded. And finally, variables concerning 
the nature and characteristics of the (juvenile) sub- 
jects such as race, age, sex, and prior delinquency 
history were included. In total, 91 variables were 
coded and the analysis was carried out on a sample of 
443 studies. 

The effect size index used by Lipsey was Cohen’s d, 
representing the difference between the treatment 
group mean score and the control group mean score 
divided by the pooled standard deviations of these 
scores. A positive effect size favors the treatment. The 
mean weighted‘ effect size for the studies was 0.103 
(unweighed: 0.172) which, though low, is statistically 
significant. A test of homogeneity of effect sizes 
showed that there was more than three times as much 
heterogeneity in the study results as would be ex- 
pected on the basis of sampling error alone. Having 
checked these general statistics carefully, Lipsey then 
turned his attention to the important issue of finding 
patterns of correlations between relevant study char- 
acteristics and effect sizes. At this point, however, he 
reiterates an important and by now well-known pro- 
viso: 


Our ability to investigate such correlations is limited by the 
availability of variables representing study characteristics in 
the meta-analysis which, in turn, is limited by what authors 


Bearing this in mind, however, his results relating 
to the variability of effects show that most variability 
stems from two sources: the method variables and the 
treatment variables. Together they accounted for 
nearly 50 percent of the variability in the effect size 
distribution though the largest share was associated 
with the methodological variables. Although collec- 
tively the methodological variables were correlated 
with effect size, no clear pattern emerged. The strong- 
est relationship (concerning the methodological vari- 
ables) was the tendency of longer followup periods to 
be associated with smaller effect sizes. The most 
prominent finding concerning the treatment vari- 
ables was the indication that the specifics of what is 
being done in delinquency treatment are important 
(Lipsey, 1992, p. 124). Treatment, unfortunately, is 
often described only crudely in the source studies, 
often by no more than a label or a phrase. It was 
therefore difficult for Lipsey to code these variables 
into the meta-analysis in any definite way. 

Although Lipsey’s analysis was very comprehensive 
and in many ways illuminating, one of his main con- 
clusions brings us right back to the question we had 
hoped it would answer: 


It follows that there must be some circumstances in which studies 
yield large effects and others in which they yield small effects. 
The challenge is to discover the nature of those circumstances. 
(Lipsey, 1992, p. 125). 


Although promising at the outset, (application of) 
meta-analysis appears to be subject to some serious 
limitations. The limitations are not inherent to meta- 
analytic techniques themselves, but are imposed by 
the field to which the techniques are applied. In order 
to carry out an illuminating and probing meta-analysis, 
the source studies have to meet requirements that 
apparently are not always self-evident. If they do not 
reach this standard, no matter how sophisticated the 
statistical technique, the analyses are always going to 
be restricted. We therefore decided to explore another 
direction. 


Future Directions 


Unquestionably, the evaluation of sanctions is an 
important research task, particularly as the array of 
sentencing options continues to widen. Moreover, 
straightforward comparisons of different sanctions 
will continue to be of interest to policymakers and 
these kind of evaluation studies will still be carried out 
in the future. While we, along with many other review- 
ers, have listed the methodological problems that have 
arisen in previous studies, unfortunately they keep 
recurring. Future comparisons and evaluations must 
pay more serious attention to these methodological 
shortcomings. Fortunately, the first steps have al- 
ready been taken. The RAND Corporation has exam- 
ined intensive supervision programs (ISP) in 14 
jurisdictions in nine states in the U.S.A. (Petersilia & 
Turner, 1993). Although ISP evaluations have pre- 
viously been carried out, they invariably had one seri- 
ous flaw, namely, a lack of comparable control groups. 
In order to improve such evaluations, RAND con- 
ducted a randomized field experiment between 1968 
and 1991. In this study nearly 2,000 offenders were 
randomly assigned to either ISP or control groups. 
Although problems concerning randomization, length 
of followup assessments, and collection of data were 
still encountered, this study may be considered some- 
thing of a breakthrough. It showed that randomized 
experiments in criminal justice are feasible. Re- 
searchers such as ourselves should take heart from 
this study and be prepared to tackle the other meth- 
odological problems we have discussed in an equally 
critical and creative manner. 

Apart from random assignments, in deciding to pro- 
ceed with such a line of research (i.e., the straightfor- 
ward comparison of sanctions), there are still a 
number of critical problems that will have to be con- 
sidered and solved. As we have already discussed, 
recidivism as the primary measure of effectiveness 
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also produces some serious methodological problems. 
Using recidivism as the primary and exclusive out- 
come measure is not self-evident. As Levin pointed out 
some time ago (italics in original): 
also expect courts to maintain order and stability in society, to 
maintain individual liberties, to satisfy a common notion of 
justice in the sense of equal and consistent treatment, to maintain 
an “image” of fair institutions, to maintain the declarative and 
condemnatory functions of the criminal law, and to perform their 
task in a way that is reasonably cost-effective. Many of these goals 
are by no means fully consistent with the goal of reducing recidi- 
vism. (1972, p. 102) 


Recidivism must therefore only be considered as one 
of a range of possible outcome measures that should 
be considered, and it should be used in combination 
with others to evaluate the effectiveness of a particu- 
lar sanction (cf. Mair, 1991). Since the emphasis on 
certain aims and goals should not be assumed to be 
equal for different sanctions, evaluating them with 
reference to one and the same standard can therefore 
be considered, at best, to be questionable However, 
many comparative studies are found in the literature 
that make no reference to underlying goals and phi- 
losophies. We would support the view that careful 
attention has to be paid to objectives other than the 
reduction of recidivism and that the possibility of 
conflicting and even shifting goals underlying particu- 
lar sanctions should be acknowledged and given suffi- 
cient attention in our further research. 

Let us consider such different goals in more detail. 
Different sanctions may result from (or be dominated 
by) fundamentally different ideas and philosophies. 
Three models can be distinguished, though practice 
shows that differences between the three may fre- 
quently be blurred resulting in various amalgams (cf. 
Walgrave, 1994). In their pure form, each model in- 
vokes a particular type of punishment. A retributive 
model encompasses the basic idea of retaliation and 
“deserved” punishment (“just deserts”); a rehabilita- 
tive model places most emphasis on treating the of- 
fender; and the third, the restorative model, places 
most emphasis on resiitution of wrongs and losses. 

When two sanctions are predominantly charac- 
terized by different underlying models such as is the 
case with community service (restorative model) and 
prison (retributive model), it is questionable whether 
we should even attempt to compare the two. A more 
theoretically sound and productive line of research 
would be to carry out indepth explorations of each 
sanction individually so that particular attention 
could be paid to the underlying goals and philosophies. 
It would be too simplistic, however, to suppose that 
this would completely eradicate the theoretical prob- 
lems since, even when looking within an individual 
sanction like community service, there is no general 
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consensus on sentencing objectives nor theories of 
intervention (e.g., Bazemore & Maloney, 1994). Indi- 
vidual players in the process from sentencing to exe- 
cution will bring their own beliefs on punishment to 
the situation and these may diverge. Concentrating on 
differences and conflicts at this level of analysis, is, in 
our view, the most enlightening method for exploring 
the effectiveness of individual sanctions in the future. 


NOTES 


‘The following key-words were used in the search: juvenile delin- 
sere treatment, intervention, outcome, rehabilitation, commu- 


*Within these categories, there was a further classification ac- 
cording to setting: institutional, residential, and community-based. 
This subclassification will not be discussed further in this article. 
Readers are referred to the original paper for the details. 


*The following key-words were used: community, prison, recidi- 
vism, reconviction. 


“Each effect size was weighted inversely by its variance (which 
reflects sample size). 
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The Comprehensive Sanctions Center in the 
Northern District of Ohio 


By Josepu V. CALLAHAN AND KEITH A. KoENNING* 


ROM OCTOBER 1, 1992, until April 28, 1994, 
FE: Comprehensive Sanctions Center (CSC) op- 
erated in the Northern District of Ohio in 
Cleveland. The program stemmed from the Interme- 
diate Sanctions Project of the National Institute of 
Corrections. As part of the project, staff from the 
U.S. probation office and the Federal Bureau of Pris- 
ons (BOP) formed a research and development team. 
The team found that the Northern District of Ohio 
needed additional sentencing options that were more 
restrictive than the traditional halfway house (Com- 
munity Corrections Center) but less restrictive than 
prison. As a result, the BOP and the U.S. probation 
office created and implemented the CSC as a BOP 
community corrections contract facility. 

The CSC was an intensive, multidimensional half- 
way house program that incorporated several rehabili- 
tative programs and varying levels of supervision. The 
CSC was designed to address each offender’s incar- 
ceration and rehabilitation needs through a tailor- 
made program. Each offender’s initial program was 
formulated by the offender and the CSC Program 
Review Team (PRT). The PRT included a U.S. proba- 
tion officer, a contract counselor, and a representative 
from the BOP. After the initial meeting to plan the 
offender’s program, the offender was required to meet 
biweekly with the PRT to evaluate progress and con- 
sider necessary program adjustments. 

The program addressed the needs of several groups 
of offenders including supervision violators, newly 
sentenced offenders (direct court commitments), and 
inmates released from BOP institutions through pre- 
release procedures. While the CSC was operational, it 
served 157 Federal offenders. Ninety-six of the offend- 
ers were BOP prereleasees and 62 were placed in the 
CSC as an intermediate sanction (one offender was 
placed at the CSC on two different occasions). Offend- 
ers in the intermediate sanctions category included 
direct court commitments for criminal offenses or a 
revocation of supervision, supervision violators who 
had their conditions modified to include a term at the 
CSC, or offenders who received a prison term followed 
by a community confinement term that included a 
CSC placement. 

In setting up the CSC program, the U.S. probation 
office devised a system that would allow for an exten- 
sive review of the program. The focus of the research 


*Mr. Callahan is U.S. probation officer and Mr. Koenning 
is chief U.S. probation officer, Northern District of Ohio. 
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was the intermediate sanctions aspect of the program 
and whether the offenders recidivated. This article 
reports on the findings. 


CSC Sample Variables and Design 


The initial sample included a total of 62 offenders, 7 
of whom were not included in the analysis for various 
reasons. Two of them were removed from the CSC for 
health reasons. Another was sentenced in state court 
to a term of imprisonment and was not available for 
followup. One offender was released early because of 
inadvertent miscalculation of the sentence. The re- 
maining sample totaled 55. 

Information was collected on several variables in- 
cluding the offender’s sex, race, age, level of education, 
type of intermediate sanction, offense, length of term, 
CSC outcome, Harbor Light Terminal Report (dis- 
charge report), and whether the offender had a term of 
supervision to follow. The dependent variable for the 
study was recidivism. Recidivism was defined as 
whether or not the offender committed a technical 
violation or a new law offense upon release from the 
CSC. The amount of time elapsed between release from 
the CSC and the new offense or violation was also 
included as a control variable. 

The CSC intermediate sanctions sample was com- 
prised of 38 (69 percent) males and 17 (31 percent) 
females. Fifty-one percent of the offenders were white 
and 49 percent were African American. The age variable 
was recorded as the age of the offender at the time of 
entry into the CSC. The offenders’ ages ranged from 20 
to 65, with an average age of 38. Education was reported 
as the highest number of years of education completed. 
Ahigh school equivalency (GED) was treated as 12 years 
of education. Education ranged from 9 to 19 years. On 
average, offenders in the sample had 12.4 years of edu- 
cation. Eighty percent of them had at least a high school 
diploma and 9 percent had a college degree. 

Offenses were recorded in one of 34 specific offense 
categories or two other categories titled violent or 
nonviolent law violations, respectively. The highest 
percentage of offenses were for “drug use” related 
offenses, at 36.4 percent. The second most common 
offense was fraud at 12.7 percent. In this category, 
fraud most often involved banks. Also, felon in posses- 
sion of a firearm and postal-related offenses both ac- 
counted for 7.3 percent of the sample. Only one 
offender was sent to the CSC for assault, which was 
classified as a violent offense. 


COMPREHENSIVE SANCTIONS CENTER 


The type of intermediate sanction was recorded as 
either a direct court commitment or as a supervision 
modification. Direct court commitments accounted for 
69 percent of the sample. Supervision modifications 
made up the remaining 31 percent of the sample. Of 
the supervision modifications, 76.5 percent were for 
drug use violations. This indicates that the CSC was 
a popular option for offenders who relapsed or whose 
use was detected while the offenders were under su- 
pervision. It further indicates that the CSC was being 
used for one of its intended purposes, that is, to offer 
a viable alternative punishment to probation violators 
while maintaining community safety. The following 
case study gives an example: 


Case Study 1 


The offender’s conditions of parole were modified because of his 
excessive use of alcohol. The modification included a 6-month 
term at the CSC. The offender was restricted to the facility for 
the first 30 days. At the initial PRT meeting, the offender, who 
was unemployed at the time, was openly resistant. However, by 
the fourth week at the CSC, the PRT noted that the offender’s 
attitude had reversed “180 degrees.” While at the CSC, the 
offender completed the 


following programming: drug counseling 
and education (DC&E) - 87 hours, which included the education 


; community service - more 

money management - 4 hours. Also, the 

offender submitted 14 urine tests and 31 alcohol tests. Upon 


release, the offender was drug-free, employed, and had a positive 
attitude. 


The term of supervision variable was recorded as the 
number of days for which the offender was sent to the 
CSC. Terms ranged from 60 to 270 days, with an 
average term of 139 days. Information also was col- 
lected on whether offenders had terms of supervision 
to follow. This variable had to do with how easy offend- 
ers could be tracked. Offenders with supervision to 
follow would be much easier to track in terms of 
recidivism than those who did not. Also, only those 
with supervision to follow were subject to the condi- 
tions of supervision, which would increase the likeli- 
hood of detecting illegal drug use. In the study, 47 (85.5 
percent) of the offenders had some sort of term of 
supervision to follow their release from the CSC. 


Finally, information was collected on whether the 
offender finished the CSC program and on the of- 
fender’s “likelihood for success,” which was a progno- 
sis the contract counselor made in the CSC terminal 
report. Both variables were coded as either “positive,” 
“negative,” or “not relevant.” For the CSC outcome 
variable, “positive” simply meant that the offender 
finished the program. “Negative” meant that the of- 
fender did not finish the program, for whatever reason. 
For the terminal report variable, “positive” meant 
that, based on the offender’s progress through the pro- 
gram and the offender’s attitude, the counselor felt that 


the offender would not recidivate. On the other hand, 
“negative” meant that, regardless of whether the of- 
fender completed the program, the counselor, for some 
the offender was likely to recidivate. For both vari- 
ables, “not relevant” was reserved primarily for those 
offenders who were released or transferred out of the 
CSC at the termination of the contract. In such cases, 
the offender could not be labeled as either a positive 
or a negative. For the terminal report variable, “not 
relevant” was also used in any case in which the 
terminal report was missing from the file. Of the 55 
cases, 5 had terminal reports missing from the files. 
Seventy-eight percent of the offenders finished the 
CSC program, 13 percent did not finish, and 9 percent 
were classified as “not relevant.” For the terminal report 
prognosis, however, only 56 percent were classified as 
positive, 25.5 percent were classified as negative, and 18 
percent were classified as “not relevant.” This trend 
indicates that although certain offenders were satisfying 
the requirements of the program, the counselors deter- 
mined that the offenders did not internalize the benefits 
of the program and, therefore, were likely to recidivate. 
Case study 2 demonstrates this type of offender: 
Case Study 2 
The offender was designated to the CSC for 120 days as a 
modification of her conditions of probation. The violation was 
“drug use” related. The offender complied with the program rules 
and completed all mandated programming, which included 
DC&E - 22 hours; wellness - 5 hours; community work crew - 130 
hours; and self-esteem - 6 hours. Throughout the program, how- 
ever, the offender failed to seek employment and pay restitution. 
The counselor determined that the offender seemed “content to 
continue the lifestyle that she had before her placement. There- 
fore, prognosis is poor.” Upon release from the CSC, the offender 
had no term of supervision to follow. 


Program Demographics 


One of the major components of the CSC program 
was to provide a variety of programs to address the 
needs of the offenders. The CSC programs were di- 
vided into 13 specific categories and one category for 
“other programs.” 

For the research, the number of hours the offender 
completed in each program was recorded in separate 
variables. Also, the number of hours the offender ac- 
tually completed was compared with the recom- 
mended or projected number of hours in the offender’s 
program plan. Aseparate variable was created for each 
program to determine the offender’s completion rate 
in that program. The “treatment completion” vari- 
ables were coded in one of the following areas: 

10 = offender completed the minimum program 
hours 

22 = offender partially completed program, for of- 
fender-related reasons 


53 


54 FEDERAL PROBATION 


23 = offender partially completed program, for rea- 
sons not offender-related. 

As mandated in the CSC Statement of Work (BOP 
contract), all offenders were required to complete a 
minimum of 20 hours of DC&E. This requirement was 
incorporated in the program plans of 53 of the 55 
offenders. The standard 20-hour drug education was 
completed by 41.5 percent of the offenders. An addi- 
tional 32 percent received at least 30 hours of DC&E. 
On average, CSC offenders completed 29.7 hours of 
DC&E programming. The completion code variable for 
DC&E indicated that 89 percent of the offenders com- 
pleted the minimum required hours. Of the remaining 
11 percent, 9 percent either did not complete or only 
partially completed the programming for offender- 
related reasons. 

In addition to the drug education requirement, the 
CSC Statement of Work mandated that offenders com- 
plete a minimum of 35 hours of life skills programs. 
One of the primary programs in this area was the 
parenting program. Twelve offenders were mandated 
to complete it, and 10 of the 12 did so successfully. On 
average, offenders received 8 hours of parenting pro- 
gramming. Forty-two percent in the sample completed 
the maximum 12-hour program. 

Abuse counseling was mandated for seven of the 
CSC offenders. The counseling was a 6-hour program 
offered by an offsite contractor. Five of the seven 
offenders successfully completed the program. 


Another form of life skills was the wellness program, 
a structured program that taught offenders the essen- 
tials of nutrition, physical fitness, and stress manage- 
ment. The program was used for 32 offenders. The 
majority of them received between 3 and 6 hours of the 
programming. Overall, 81 percent of the offenders in 
the sample completed the programming. Of the re- 
maining 19 percent, 12.5 percent did not start or 
complete the program for reasons not offender-related. 


The life skills program used most often was the life 
planning seminar, which was facilitated by a Case 
Western Reserve University professor. An informal 
survey of the offenders revealed this seminar to be the 
one overwhelmingly considered the most useful and 
enjoyable. In all, 50 offenders were mandated to com- 
plete the program. Offenders received an average of 
6.6 hours of life planning programming. Eighty-two 
percent completed the required hours. For those who 
did not complete the program, the reasons were most 
often attributed to offender-related issues. 

Another popular life skills program was the stress 
management seminar. In all, 33 offenders received an 
average of 7.8 hours of stress management program- 
ming. Eighty-two percent of the offenders successfully 
completed the program. Of those remaining, 9 percent 
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failed to complete it for offender-related reasons and 9 
percent for reasons that were not offender-related. 

To help offenders with employment, the CSC PRT 
assessed each offender’s employability. Based on the 
results of the assessment, offenders were placed in the 
job readiness program, which focused on topics includ- 
ing preparing resumes, completing applications, and 
sharpening interviewing skills. Twenty-seven of the 
offenders completed an average of 11.6 hours of the 
program. Of the twenty-seven offenders who entered 
the program, 74 percent completed it. 

To promote financial responsibility, the CSC incor- 
porated a money management seminar. Seventeen 
offenders participated in the program and 76 percent 
of them completed it. Of those who did not, the most 
common reasons (18 percent) were in the “not 
offender-related” category. 


Other CSC programs were used sparingly. For ex- 
ample, seven offenders participated in and completed 
the Community Work Crew, a full-time community 
service program. Two offenders received psychological 
evaluations or counseling. One offender participated 
in the GED readiness program. Also, 17 offenders 
completed programs in the “other” category. These 
programs ranged from 2 to 280 hours. Most often, 
“other” programs were either AIDS (Acquired Immune 
Deficiency Syndrome) or STD (sexually transmitted 
disease) awareness seminars or volunteer service. 

Overall, offenders successfully completed most of 
the mandated CSC programming. As illustrated in 
figure 1, completion percentages ranged from 64.7 
percent for “other” classified programs to 100 percent 
for the work crew program. 


Analysis 


The final step of the project was an indepth statisti- 
cal analysis of the sample. Because the sample was 
small and most of the data were either nominal or 
ordinal, certain variable categories were collapsed. 
Basically, the original variable categories were too 
elaborate for the size of the sample. For example, the 
dependent variable “new violations” had four original 
categories ranging from no new violations to new law 
violations for violent personal crimes. The “new viola- 
tions” variable was recoded into either did or did not 
recidivate. 

After the variables were collapsed into fewer catego- 
ries, Pearson’s chi-squared statistic was used to ana- 
lyze the data. Pearson’s chi-square is a nominal level 
statistic. It is purely a test of independence and cannot 
determine strength or direction of association. The 
null hypothesis states that the new violations variable 
is not related to the other independent variables. The 
confidence level for the study was set at 95 percent. 
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FIGURE 1. CSC PROGRAMMING 
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Crosstabulations were run between the “new viola- 
tions” variable and 16 independent variables. The 
independent variables included sex, race, age, educa- 
tion, offense category, type of intermediate sanction, 
length of CSC term, CSC outcome, terminal report 
prognosis, and the completion code variables for seven 
of the CSC programs. Because of sample size con- 
straints, crosstabulations using control variables were 
not conducted. 

From the crosstabulations, it was determined that 
two of the variables were significant, and, therefore, 
the null hypothesis could be rejected. Offenders who 
completed the DC&E and/or the money management 
programs were less likely to recidivate than those who 
did not. However, both crosstabulations failed to meet 
one of the conditions necessary to make chi-square a 
viable statistic. In both cases, the number of cells with 
expected frequencies less than 5 exceeded 20 percent 
of the contingency table distribution. Therefore, the 
statistic is not a good indicator. 

One of the primary goals of the CSC program was to 
create an alternative intermediate sanction for “drug 
use” offenders. Before the CSC, these offenders were 
either continued on supervision with additional condi- 
tions or were revoked and sent to prison or a Commu- 
nity Corrections Center. 

During the period it was open, the CSC was used for 
20 offenders with “drug and/or alcohol use” related 
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violations. The subsample included 6 females and 14 
males. Thirteen of the offenders were placed at the 
CSC through supervision modification and the re- 
maining seven were placed as direct court commit- 
ments. Of the 20 violators, 15 did not recidivate within 
the minimum 6-month followup. 

Comparing the “drug use” offenders who recidivated 
and those who did not, on average, violators who did 
not recidivate tended to be younger, to be more edu- 
cated, to have longer CSC terms, and to have com- 
pleted more hours of DC&E programming. 
Furthermore, of the 15 “drug use” violators who did 
not recidivate, 13 (86 percent) finished the CSC pro- 
gram, 10 (66 percent) were given a positive prognosis 
in their terminal reports, and 14 (93 percent) com- 
pleted the required DC&E programming. Of the five 
“drug use” offenders who recidivated, three (60 per- 
cent) successfully completed the program, two (40 
percent) were given a positive prognosis on their ter- 
minal reports, and two (40 percent) successfully com- 
pleted the required DC&E program. 

Finally, a crosstabulation between the drug educa- 
tion and counseling variable and the recidivism vari- 
able indicated a significant relationship between 
recidivism and whether the offender completed the 
required DC&E program. However, the distribution 
failed to meet the conditions required for chi-square to 
be a viable statistic. 
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Findings and Implications 

Before discussing the findings, it is necessary to 
address the methodological shortcomings of the study. 
From a methodological standpoint, the study has two 
inherent flaws. First, it has no control group. There- 
fore, it has no basis from which to compare results for 
offenders who were sent to the CSC and those who 
were not. Initially, we considered establishing a con- 
trol group. Because of diversified jurisdictional and 
record keeping policies in the Federal system, a suit- 
able control group could not be established. 

The second inherent flaw of the study was the size 
of the study sample. The sample included the entire 
population of offenders who were placed at the CSC as 
an intermediate sanction. Because this process pro- 
duced only 55 offenders, the chi-square statistic was 
not reliable and its use was limited. 

Because of these two study flaws, the results and 
findings are presented in light of these drawbacks. 
Therefore, the findings are relevant for this CSC, 
during the study time period only, and cannot be 
generalized to all CSC’s throughout the country. 

The initial goal of the study was to conduct a full 
program review of the CSC in Cleveland. The CSC in 
Cleveland was the first of its kind in the country. 
Because the contract was unexpectedly terminated, 
however, the probation office was unable to fulfill the 
initial goal. However, we thought it would be useful to 
proceed with a scaled-down review of the program and 
formulated two new goals accordingly: to generate 
general information about the CSC and to identify 
trends that occurred throughout the program that 
might be useful for the next CSC in Cleveland or for 
future research on CSC programs. 

Overall, the analysis of the CSC intermediate sanc- 
tions sample proved to be very informative. In terms 
of recidivism, 14 (25 percent) of the sample recidivated 
within the 6-month timeframe. Comparing profiles of 
those who recidivated and those who did not, there 
were few significant differences. Of the recidivator 
group, 42 percent did so between 3 and 6 months after 
leaving the CSC. Most of those who recidivated com- 
mitted new technical offenses. Compared to 23 percent 
of offenders who did not recidivate, 43 percent of those 
who did were given a negative terminal report prog- 
nosis by the contractor’s counselors. However, only 22 
percent of the recidivators did not finish the CSC 
program. In light of this information and the fact that 
36.4 percent of offenders in the sample were technical 
violators for “drug use,” it seems likely that offenders 
who were high risk in terms of recidivism were often 
technical violators for drug use. They most often re- 
cidivated between 3 and 9 months after release, and 
they were often identified as being high risk in the 
counselor’s terminal report. 
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Another aspect of the analysis focused on one of the 
original goals of the CSC, which was to provide a 
treatment curriculum tailored to the needs of the 
individual. In terms of providing treatment, the CSC 
functioned well above average. In all, the CSC oper- 
ated 13 primary treatment programs. More than half 
of the programs were facilitated in-house by CSC staff. 
The remaining programs were maintained through 
outside contracts. Six of the nine most often used 
programs had successful completion percentages 
ranging from 76.4 percent to 100 percent. At a mini- 
mum, the successful completion percentages indicate 
that the offenders were getting the services that they 
were intended to get. However, the completion per- 
centages do not address the quality of the program- 
ming as perceived by the offenders, which was beyond 
the scope of this study. In addition to the completion 
percentages and in light of the methodological short- 
comings of the study, the money management and 
DC&E programs both seemed to have a significant 
impact on recidivism. 

The final focus of the analysis was on a subsample 
of offenders who were placed at the CSC for “drug use” 
related violations. Of the 20 offenders in this group, 25 
percent recidivated. A profile of the subsample reveals 
few contrasting trends for offenders who recidivated 
as compared to those who did not. For example, “drug 
use” offenders who did not recidivate tended to be 
younger, be more educated, have longer CSC terms (on 
average, 3 weeks longer), and have completed signifi- 
cantly more hours of drug education and counseling 
programming than the offenders who did recidivate. 
Although they are from a small subsample, these 
results offer preliminary support for the idea of imple- 
menting a multidimensional alternative sanction pro- 
gram such as the CSC. 


Conclusion 


One of the primary goals of the CSC program in 
Cleveland was to create a viable, well rounded alter- 
native sanction program. The creators of the CSC in 
Cleveland argue in favor of the CSC for three reasons. 
First, the CSC offers one of the best alternative sanc- 
tions for offenders. The premise, of using a myriad of 
rehabilitative programming to tailormake a program 
for an offender that identifies the needs of that of- 
fender, is consistent with the ongoing research and 
teachings of several prominent sociologists and crimi- 
nologists. For example, Andrews, Zinger, Hoge, Bonta, 
Gendreau, and Cullen (1989) identified three princi- 
ples for the delivery of appropriate correctional serv- 
ices: “the delivery of services to high risk cases, 
targeting of criminogenic needs, and use of styles and 
modes of treatment that are matched with client needs 
and learning styles.” These researchers found that 
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overprogramming low risk offenders or underpro- 
gramming high risk offenders are often associated 
with higher recidivism. The CSC in Cleveland was one 
of the first programs in the country for Federal offend- 
ers to assess the needs of each offender and then create 
a program to address those needs. 

The second reason in favor of using the CSC as an 
intermediate sanction concerns control and commu- 
nity safety. Aside from revoking supervision and send- 
ing an offender to prison, the CSC offered a great deal 
of latitude in terms of supervision. First, by assigning 
two officers full-time to the CSC, the probation office 
maintained direct control and regular contact with the 
offenders. Such may not always be the case when 
offenders are placed in a contract facility. Further- 
more, the CSC in Cleveland incorporated six layers of 
supervision ranging from complete restriction to day 
reporting or home confinement without electronic 
monitoring. 

For example, for “drug use” violators, level one was 
used to restrict the offender completely for up to 30 
days while the offender’s situation was being assessed. 
Eventually, the offender graduated to less restrictive 
levels of supervision as program requirements were 
met. The process allowed the offender to remain in the 
community, address his or her drug use problems, and 
slowly progress out of the program. The CSC could also 
be used as an intermediate sanction within an inter- 
mediate sanction if an offender’s progress regressed or 
became stagnant at some point in the program. For 
example, an offender could be reassigned to a more 
restrictive level of supervision for the violation of a 


program rule or failure to complete - required pro- 
gramming. 

tion was supported, at least on the surface, by the 
findings from the “drug use” subsample. The fact that 
the non-recidivator group served longer CSC terms, 
completed more hours of DC&E programming, and 
had considerably higher DC&E program completion 
percentages than the offenders who did recidivate may 
all be indicators of the effectiveness of the program. 

Though the results were not generalizable, the in- 
formation in this article may be useful in the future 
when the BOP and the U.S. probation office work 
together to implement a new CSC program in the 
Northern District of Ohio. We recommend that future 
research on CSC’s continue to focus on the effect of the 
programming on recidivism. Also, other variables 
need to be given more consideration in terms of their 
potential effects on recidivism. For example, factors 
that often are related to education, such as job stabil- 
ity, were not included and should be considered in 
future projects. Finally, it also is important to under- 
stand that each CSC program has inherent differences 
in style and substance and should, therefore, be evalu- 
ated independently. 
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Hair Analysis: A Tool to Identify Probationers 
in Need of Drug Treatment* 


By Kevin Knicut, Grace A. RowAN-SZAL, MATTHEW L. HILLER, 
Lois R. CHATHAM, AND D. Dwayne Simpson** 


Introduction 


HE INCREASING prevalence of drug use in 
criminal populations over the past decade has 
led the criminal justice system to implement a 
variety of urine testing programs across the Nation 
(Bureau of Justice Statistics, 1989). Drug treatment 
referrals sometimes are made with the aid of test 
results from urines collected soon after arrest, and 
individuals have been reincarcerated based on the 
detection of drug use during supervision. Although 
as a method of drug detection has many 
benefits, it also has its drawbacks. On the one hand, 
it is highly accurate when done correctly, has a quick 
turnaround time for results, and has won broad en- 
dorsement within the criminal justice system. On 
the other hand, urinalysis involves an invasive proc- 
ess for observing urine collection, inconvenience in 
its handling and storage, and a limited time period 
after use in which drugs can be detected accurately 
(Magura, Freeman, Siddiqi, & Lipton, 1992). 

In recent years, hair analysis has emerged as an- 
other system of drug assaying, also potentially useful 
in the treatment referral and surveillance process 
(Baer, Baumgartner, Hill, & Blahd, 1991; Baumgart- 
ner, Hill, & Biahd, 1989; Harrison, 1995; Stephenson, 
1993). As a chemically stable and permanent record of 
drug use information, hair absorbs drugs and their 
metabolites as it grows at the rate of approximately 
one-half inch a month. Depending on the length or 
section of hair available and analyzed, therefore, drug 
use history can be determined. This offers the poten- 
tial for the testing of individuals who had previously 
absconded or failed to keep appointments with their 
probation or parole officer. Other advantages for hair 
analysis over urinalysis include less invasive collec- 
tion procedures, fewer storage problems, and lower 
susceptibility to adulteration. Disadvantages primar- 
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ily are that hair analysis is more expensive, particu- 
larly if confirmation is required, and the feedback of 
results is slower than for urinalysis. However, there 
are lingering scientific concerns about the accuracy of 
detecting some specific drug metabolites, especially 
cannabinoids, and evidence concerning drug absorp- 
tion rates and quantitative interpretations (Harrison, 
1995). 

Advantages offered by hair analysis have been ex- 
plored in several studies. Of particular interest has 
been longitudinal assessments of drug use in special 
population studies such as the criminal justice system. 
Findings suggest that not only is hair analysis a valid 
measure for detecting illicit drug use before arrest 
(with the exception of marijuana), it also is more 
accurate than urinalysis or self-reported data (Baer et 
al., 1991; Mieczkowski & Newel, 1993). For instance, 
Mieczkowski, Landress, Newel, and Coletti (1993) ex- 
amined cocaine use indicators in the prior 30 days and 
found that hair test results were over four times more 
likely to be positive than self-reports (47 percent ver- 
sus 11 percent); in addition, hair samples were twice 
as likely as urine specimens to test positive for cocaine 
(47 percent versus 20 percent). In another study, Baer 
et al. (1991) found that one-quarter of the criminal 
justice clients who tested positive for cocaine on hair 
tests gave self-reports of no cocaine use; in addition, 
nearly one-quarter who tested positive for cocaine on 
hair tests were negative on urine tests. Thus, approxi- 
mately 25 percent of those identified as cocaine users 
through hair analysis failed to be detected by urine 
test results or self-report data. 

Hair analysis may complement urinalysis and self- 
reported drug use data by serving as a gross measure 
of drug use severity (at least with cocaine use), with 
distinctions being made among light, intermediate, 
and heavy cocaine users. For instance, Baumgartner 
and Kippenberger (1994) found a strong relationship 
(r=.82) between self-reported frequency of cocaine use 
and qualitative levels detected in hair. They also re- 
ported that the frequency of positive urine test results 
was directly associated with higher levels of cocaine 
use as detected in hair over the same test period. If 
treatment participation or outcome varies according 
to an individual’s drug use severity, this information 
could be helpful for treatment referral and planning. 

Based on the advantages of hair analysis in detect- 
ing drug use and drug use severity, particularly within 
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the criminal justice system, the present study consid- 
ered hair analysis as one of several “tools” to identify 
probationers in need of drug treatment. Specifically, 
we first examined the utility of hair analysis—along 
with urinalysis and self-report information—as a pre- 
treatment screening tool for probationers suspected of 
cocaine use. Second, the level of cocaine detected in 
hair at the time of treatment admission was analyzed 
in relation to program participation and completion. 


Methods 


Sample 


The sample included 51 cocaine-using probationers 
admitted to a publically funded outpatient drug abuse 
treatment program in Corpus Christi, Texas, between 
November 1, 1993, and June 30, 1994. Eighty-four 
percent of the sample were male, 49 percent were 
Hispanic, 33 percent were white, and 12 percent were 
African American. The average age was 31.8 years, 
with a range from 17 to 57 years. Thirty-nine percent 
were married (legally or by common law), and 72 
percent had worked within the last 6 months before 
admission to treatment. Years of education ranged 
from 5 to 16 years, with an average of 10.7 years; 35 
percent had graduated from high school, and 16 per- 
cent had attended college. 


Procedure and Instruments 


Data for this study were obtained (1) at pretreat- 
ment screening, (2) at admission, (3) during treat- 
ment, and (4) at program completion. 

Pretreatment screening. To meet increasing re- 
gional needs for no-fee treatment for criminal justice 
system probationers, probation officers in four adja- 
cent counties of south Texas were offered the opportu- 
nity to refer non-injecting cocaine users to free 
outpatient drug abuse treatment located in Corpus 
Christi. The treatment program staff and criminal 
justice system authorities agreed that, if accepted, the 
probationers should remain in treatment for up to 6 
months providing they did not have two consecutive 
dirty urines (tested weekly) or three dirty urines in 90 
days and did not have two consecutive unexcused 
absences from the mandated weekly counseling ses- 
sions. In return for their participation in this study, 
probationers received free treatment. Treatment 
counselors gave monthly progress reports concerning 
therapeutic progress, session attendance, and urine 
test results for each client. 

The criminal justice system made treatment refer- 
rals on the basis of cocaine-positive urine tests (com- 
pleted at the request of the court), self-reported 
cocaine use by the probationer, or the probation offi- 
cer’s unconfirmed suspicion that the probationer was 
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using cocaine. On their arrival at the treatment pro- 
gram, potential clients were asked to provide urine 
and hair samples and to complete a self-administered 
assessment which included part of the Diagnostic In- 
terview Schedule (DIS) (Robins, Helzer, Croughan, & 
Ratcliff, 1981). Probationers were accepted for treat- 
ment if one or more of the following conditions were 
met: (1) their court or pretreatment urine test was 
positive for cocaine, (2) their hair test was positive for 
cocaine use, or (3) in the self-administered assess- 
ment, they indicated cocaine dependency during the 
past 6 months. 

For the first criterion, urine tests were analyzed 
using the enzyme multiplication immunoassay tech- 
nique (EMIT) for detecting recent drug use (usually 
within the last 24 to 72 hours). For the second crite- 
rion, an inch and a half of head hair (with a detection 
window of approximately 3 months) was collected and 
sent to the Psychemedics Corporation for analysis, 
where an initial radioimmunoassay screen was per- 
formed to determine the presence of cocaine and opi- 
ates. Once collected, the hair samples were sectioned, 
washed four times to remove external contamination, 
and then subjected to wash kinetic analysis. The sam- 
ples were then assayed using RIAH Standard Screen 
B for cocaine and opiates (Psychemedics, 1991). Posi- 
tive test results were not confirmed for urine or hair 
samples. Finally, cocaine dependency was based on 
intake interview results from the DIS, which corre- 
sponds to the DSM-111-R (Robins, Helzer, Croughan, 
& Ratcliff, 1981). 

In addition to meeting one of these three criteria for 
treatment admission, probationers had to be at least 
18 years of age, English literate, and have no opiate 
use (based on self-reports and test results from both 
urine and hair samples), injection drug use, or drug 
abuse treatment during the prior 6 months. 

Admission. As part of the admission process, pro- 
bationers completed an Intake Form and Self-Rating 
Form (see Simpson, 1993). The Intake Form was ad- 
ministered during a face-to-face interview and in- 
cludes items on sociodemographic background, family 
background, peer relations, criminal history, health 
and psychological status, drug use history, and behav- 
ioral risks for HIV/AIDS. The Self-Rating Form was 
self-administered and includes 11 scales addressing 
psychological functioning (self-esteem, depression, 
anxiety, decisionmaking confidence), social function- 
ing (childhood problems, hostility, risk-taking, social 
conformity), and treatment motivation (assessment of 
drug use problems, desire for help, and treatment 
readiness; see Knight, Holcom, & Simpson, 1994; 
Simpson & Joe, 1993). 

During treatment. Because urine collection was 
inconsistent after the first month of treatment, only 
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test results during the first 4 weeks (excluding admis- 
sion) were used in this study. If any of these were 
positive, the probationer was classified as having a 
positive urine test result during the first month of 
treatment. 


Program completion. Reasons for discharge were 
recorded; these included dropping out of the program 
against advice, being terminated for program noncom- 
pliance, being transferred to another program for in- 
patient treatment for drug abuse or psychological 
problems, being incarcerated, and successfully com- 
pleting the program. All clients in this study were 
eligible to be discharged as “successfully completing” 
treatment after 90 days if they met program comple- 
tion guidelines—that is, having 90 consecutive days 
without drug-positive urines, attendance at all re- 
quired counseling sessions, satisfactory progress in 
addressing parole or probation conditions, and the 
court agreed to treatment completion. 


Results 
Hair Analysis as a Pretreatment Screening Tool 

Anecdotal evidence indicated that treatment staff 
had no difficulty collecting hair samples; all 51 clients 
readily provided a hair sample for testing. In addition, 
staff considered hair collection to be less intrusive 
than urine collection, and storage and shipment was 
much simpler. Of the 51 probationers admitted to 
treatment, 31 (61 percent) had a positive urine test or 
self-reported drug use which qualified them for treat- 
ment. The remaining 20 (39 percent) were admitted 
solely on the results from hair testing; that is, they had 
negative urine tests and did not admit cocaine use in 
the past 6 months, but their hair tested positive for 
cocaine. 

To determine if probationers admitted on the basis 
of hair analysis alone were different from other treat- 
ment admissions, these two groups were compared on 
pretreatment, admission, during-treatment, and pro- 
gram completion measures (see table 1). The hair 
detection group included a significantly higher per- 
centage of Hispanics (70 percent versus 42 percent; 
X°(1,51)=3.8, p<.05), but there were no significant dif- 
ferences with respect to age, marital status, or educa- 
tion. Although there were no statistically significant 
differences on pretreatment drug use, the groups dif- 
fered significantly on motivation levels at admission, 
with the hair detection group having lower scores on 
composite measures of “drug use problems,” “desire for 
help,” and “treatment readiness” (F(1,47)=15.07, p<.05; 
F(1,48)=16.04, p<.05; and F(1,48)=8.25, p<.05, respec- 
tively). 

During-treatment performance and program com- 
pletion differences also were significant (see table 1). 
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Probationers in the hair detection group were more 
likely to complete the treatment program (70 percent 
versus 39 percent, X*(1,51)=4.8, p<.05), and they re- 
mained in the program an average of 57.7 days, com- 
pared to an average of 46.5 days for the other group 
(F(1,49)=6.6, p<.05). However, the percentage testing 
positive for cocaine from urinalyses during the first 
month of treatment did not differ significantly be- 
tween the groups. _ 


TABLE 1. DEMOGRAPHICS, MOTIVATION, 


AND TREATMENT OUTCOMES: 
COCAINE USE DETECTED BY HAIR TESTING 
Cocaine Use Detected Only 
Hair 
Sociod hi 
% Male 85 84 
% Hispanic* 70 42 
% Under 30 35 42 
% 30-39 40 42 
%o 40+ 25 16 
% Not Married 60 61 
% with HS Diploma 
or GED 60 58 
Pretreatment Self-Reported Drug Use 
% Weekly Use in Last 6 Months 
Cocaine 15 16 
Crack 0 10 
Pretreatment Motivation (Mean)! 
Drug Use Problems* 2.0 (sd=0.88) 3.7 (sd=1.77) 
Desire for Help* 2.9(sd=1.35) 4.8 (sd=1.69) 
Readiness for Treatment* 3.3(sd=1.27) 4.3 (sd=1.10) 
Out Criteri 
% Mo 1 UA+Cocaine 5 13 
% Completed Treatment* 70 39 
Time in Treatment 
(Mean)* 57.7 46.5 


Note: Standard Deviations appear in parenthesis. 
*p<.05 

iEach scale was defined by average ratings on a set of 
interrelated items. Response anchors were 1=“Disagree 
Strongly,” 4=“Uncertain,” and 7=“Agree Strongly,” and 


scores ranged from 1 to 7. A response of “4” indicates the 
midpoint of the scale. 


Predicting Treatment Outcome 


An adaptation of classification criteria reported by 
Baumgartner and Hill (1990) was used to categorize 
hair analysis results as either “Low Use” (<100ng/10 
mg hair) or “High Use” (>100ng/10 mg hair) in the 3 
months before admission. Based on this classification 
scheme, 59 percent (n=30) of the probationers were 


classified as belonging to the Low Use group and 41 
percent (n=21) to the High Use group. When analyzed 
with respect to differences on pretreatment, admis- 
sion, during-treatment, and program completion 
measures (see table 2), there were no significant dif- 
ferences on measures of a client’s sociodemographic 
background (i.e., gender, race/ethnicity, age group, 
marital status, and education) or motivation for treat- 
ment (i.e., drug use problems, desire for help, and 
treatment readiness). In terms of self-reported drug 
use during the 6 months before treatment, the High 
Use group had a higher percentage reporting weekly 
crack use than the Low Use group (F(1,48)=7.0, p<.05), 
but they did not differ significantly on self-reported 
cocaine use. 

With respect to during-treatment and program com- 
pletion measures, the High Use group included a sig- 
nificantly higher percentage of positive urinalysis 
results for cocaine during the first month of treatment 
(20 percent) versus the Low Use group (3 percent; 
X?(1,50)=3.7, p<.05). Likewise, the High Use group had 
significantly lower rates of program completion (33 
percent vs. 63 percent; X* (1,51)=4.4, p<.05) and shorter 
treatment tenures (44.8 vs. 55.2 days, F(1,49)=5.8, 
p<.05). 


Discussion 


This study demonstrated that hair analysis can be 
useful in identifying cocaine-using probationers when 
making treatment referral decisions. Probationers 
who face the possibility of being remanded to treat- 
ment may temporarily abstain from drug use to test 
negative on a urinalysis or simply deny drug use when 
asked. For these individuals, hair analysis can be 
useful in detecting drug use, and the probationer who 
might have been otherwise left untreated can be re- 
ferred to treatment. In this study, when used as a 
supplement to urinalysis and self-report information, 
hair analysis increased by about two-thirds the num- 
ber of individuals who qualified for treatment. In other 
words, 20 out of the 51 probationers were admitted to 
treatment because they were positive for cocaine 
based solely on hair analysis results; they initially 
failed to self-report cocaine use during the previous 6 
months and tested negative on a pretreatment urine 
test, but they conceded having used cocaine when 
confronted with hair test results. 

Rather than simply detecting a greater number of 
the same “type” of cocaine-using probationers, this 
study also found that the probationers detected only 
by hair analysis were significantly different from 
those detected by urinalysis or self-report. In particu- 
lar, more than half of the Hispanics in this study were 
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detected through hair analysis; culturally, Hispanics 
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might be less likely to admit drug use. Furthermore, 
the hair-detected group reported lower levels of moti- 
vation during the treatment admission process. Since 
the two groups did not significantly differ on pretreat- 
ment levels of drug use, however, the lower level of 
motivation might be related to denial of use and, in 
turn, to less initial disclosure of personal drug use. 
More importantly, the hair-detected group had the 
most favorable outcomes—the probationers in this 
group stayed in treatment longer and were more likely 
to complete the treatment program. Although this 
group reported lower levels of motivation, its in- 
creased likelihood of favorable treatment outcomes 
might be related to the cultural differences between 
groups, with Hispanics more likely to engage in treat- 
ment than non-Hispanics. Most importantly, this 
group of cocaine-using probationers, identified only by 
hair analysis, would have been denied treatment if the 


TABLE 2. DEMOGRAPHICS, MOTIVATION, AND 
TREATMENT OUTCOMES: 
QUALITATIVE LEVELS OF COCAINE USE 


Low Use High Use 


(s100 ng/ml) (>100 ng/ml) 
(N=30) (N=21) 


% Male 87 81 
% Hispanic 53 52 
% Under 30 50 24 
% 30-39 30 57 
% 40+ 20 19 
% Not Married 63 57 
% with HS Diploma 
or GED 60 57 
Pretreatment Self-Reported Drug Use 
% Weekly Use in Last 6 Months 
Cocaine 20 10 
Crack* 0 15 
Pretreat t Motivation (Mean)! 
Drug Use Problems 2.9 (sd=1.67) 3.4 (sd=1.78) 
Desire for Help 3.8 (sd=1.70) 4.5 (sd=1.89) 
Readiness for Treatment 3.6(sd=1.23) 4.3 (sd=1.21) 
Out Criteri 
% Mo 1 UA+Cocaine* 3 20 
% Completed Treatment* 63 33 
Time in Treatment 
(Mean)* 55.2 448 


Note: Standard Deviations appear in parenthesis. 
*p<.05 

1Each scale was defined by average ratings on a set of 
interrelated items. anchors were 1=“Disagree 
Strongly,” 4=“Uncertain,” and 7=“Agree Strongly,” and 
scores ranged from 1 to 7. A response of “4” indicates the 
midpoint of the scale. 
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admission of these probationers had been based 
strictly on urine tests and self-report information. 

Although the use of hair analysis for the detection of 
drug use was useful in making treatment referral, hair 
test results also were used in making qualitative as- 
sessments concerning how much cocaine a probationer 
had consumed during the 3 months before treatment. 
Those with over 100 ng/ml of cocaine in their hair were 
grouped in the “High” cocaine use level, with those 
below 100 ng/ml being grouped in the “Low” level. 
Comparisons on treatment outcomes between the two 
groups revealed that those in the High Use group were 
more likely to test positive for cocaine on urine tests 
during the first month of treatment and were less likely 
to stay in and complete treatment than were those in 
the Low Use group. General categorization based on 
cocaine concentrations in hair samples therefore ap- 
peared to help predict treatment compliance and out- 
come, presumably associated with drug problem 
severity. Indeed, the High Use group probationers may 
require more intensive drug treatment than the outpa- 
tient treatment program that was offered. 

Although not examined in this study, the use of hair 
analysis as part of routine surveillance should be as- 
sessed in future studies. In addition to periodic urina- 
lyses, hair can be collected and analyzed every 3 
months, greatly reducing the window of opportunity for 
a probationer to escape the detection of drug use. 
Furthermore, qualitative assessments based on results 
from hair analyses can be examined and the level of 
drug use to which a probationer has returned can be 
determined. 

This study was restricted to a limited sample size and 
to one treatment program. In addition, outcome data 
were restricted to the first month of treatment. Future 
studies will need to examine the use of hair analysis with 
a greater number of individuals, with different treat- 
ment modalities, and over an extended period in order 
to determine its appropriateness and feasibility within 
the criminal justice system. However, as this study has 
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found, hair analysis has the potential to be useful 
when used in conjunction with other methods of drug 
detection. 
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Fundamentals of Crime Prevention* 


By NEGLeEy K. TEETERS, Pu.D. 


N DISCUSSING the complex and discouraging 
subject of crime prevention I think we are all 
prepared to agree on some fundamentals and 
arrive at partial agreement on others. Certainly we 
all reject the existence or hope of ever achieving a 
magic formula that will either eliminate or apprecia- 
bly reduce the crime that bedevils society. 


Crime is a Perennial Social Problem 


First, I think we can agree that crime is as old as 
society and, as long as we have complex civilizations, 
we must reckon with the vicious and depraved as well 
as with the socially frail. As Professor Tannenbaum 
puts it: “Crime is an ever-present condition, even as 
sickness, disease, and death. It is as perennial as 
spring and as recurrent as winter. The more complex 
society becomes, the more difficult it is for the individ- 
ual and the more frequent the human failures... . 
Habituation becomes more difficult in a complex soci- 
ety, and the inner strains more obvious.”’ 

Second, I believe we can agree that crime is merely 
a name given to that behavior of human beings that is 
frowned upon by society which, in a given time and 
place, is either feared or held to be repugnant. Some 
of this behavior is very serious, judged by objective 
standards. However, much of it injures only a few 
persons and most of it merely violates the sensibility 
of the group. 

In one way or another those who thus behave suffer 
from maladjustment and, in a complex culture of 140 
million people, millions tend to be insecure economi- 
cally, socially, or biologically. Many of these millions 
stray from a life of rectitude—that is, rectitude as 
defined by the dominant group—only once. Most of 
this group recognize their mistakes and are genuinely 
remorseful. Others, more or less numerous, rebel at 
sanctions laid down by social custom, usage, and law 
and violate these restraints on several occasions. They 
may escape a penalty or accept one with outward 
impatience but with inner resignation and trust to 
more propitious circumstances in the future. There is 
no remorse whatsoever. We may call this class “occa- 
sional” offenders. Still others have weighed the risks 
of society’s penalties and have perfected their tech- 
niques of behaving illegally or immorally and launch 


*Editor’s note: Crime is indeed a social 


problem. 
As this article—reprinted from the April-June 1946 issue of 
Federal Probation—shows, what causes crime and how you 


prevent it were important questions 50 years ago just as they 
are today. 
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forth on a studied career of antisocial behavior which, 
in their judgment, pays reasonably good dividends 
either in financial rewards or in enhancing their pres- 
tige within their own groups. We may call these latter 
our “professional” criminals. 

Third, I think we can agree, or at least partially 
agree, that certain crimes or types of behavior are 
more disturbing to society than others. These, how- 
ever, would vary in time and locale. For example, 100 
years ago a horse thief was considered more antisocial 
than was, perhaps, a murderer. While a horse thief 
may be a nuisance today, he would hardly be called a 
dangerous criminal. In the California gold rush era, a 
person who was caught stealing food or supplies from 
a prospector was usually strung up without ceremony. 

For a thousand years or more we have regarded as 
exceedingly repugnant, behavior that violated certain 
rights arbitrarily considered sacred, such as property 
rights. Yet it has been only recently that we have begun 
to appreciate the harm done to society by adulterating 
food, selling bogus stock, or misrepresenting goods for 
sale to the public. We are only beginning to talk about 
the total damage done by a criminal act to society 
rather than to one individual. In this sense, we must 
reappraise antisocial behavior and draw up new penal 
codes which recognize this difference. Certainly our 
penal codes need a complete overhauling so that they 
may square with 20th-century criminal and penal 
concepts. 


Impossible to Categorize 

In the preliminary material sketched thus far, it 
should be pointed out that we must not fall into the 
error of generalization so far as criminals are con- 
cerned by dividing them into neat categories such as 
accidental, occasional, vicious, or professional. If we do 
this at all, we must understand that they are labeled 
merely for the sake of convenience. Each individual is 
unique, his behavior is motivated by a complex series 
of influences working upon his unique structure, and 
he reacts to these stimuli differently than any other 
person. 

Neither must we make the mistake of oversimplify- 
ing the problem of causes of criminal or delinquent 
behavior. The books, pamphlets, and articles that have 
been written on the diverse causes of crime would fill 
a sizeable library. Reformers, moralists, and civic lead- 
ers have all contributed their favorite reasons for 
antisocial behavior. One could collect at least a hun- 
dred causes that have been advanced somewhere at 
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some time, and these would not necessarily include the 
dozens of crackpot causes. Dr. Cyril Burt, the noted 
British psychologist, stated that in his studies 170 
distinct conditions which have contributed to delin- 
quency have been encountered. 

Since, therefore, we cannot state with certainty that 
any one factor or set of factors are in themselves bound 
to elicit delinquent or criminal behavior whenever 
they occur, it is equally capricious to state smugly that 
there are remedies destined to eliminate more than a 
very small portion of the behavior we do not like. 


Confusion of Causes and Treatment 


It would be presumptuous to set forth in this paper 
specific measures that will eliminate crime or reduce 
it appreciably. We are all familiar with the stereotyped 
preventives. I am reminded of what Professor Jere- 
miah Shalloo once wrote on this tendency: 


Crime and delinquency have been and are currently being ex- 
plained by: the exploitation of the workers, lack of education, 
inadequate recreational facilities, defective glandular function- 


broken homes, lack of love, poverty, alcohol, narcotics, lack of 
intelligent parental control, the persistence of a frontier psychol- 
ogy, the doctrine of easy money, an unequal distribution of wealth 
and income, defective moral and social conditioning, exhausted 
quacy, just plain stubbornness, incorrigibility and perverseness, 
and lastly, the modern doctrine of individual liberty. 

He continues by enumerating the diverse methods 

that have been suggested to curtail crime: 


The solution to the problem of crime is still offered in terms of 
in reformatories, the development of the family system in juvenile 
institutions, improvement of our foster home system, vocational 
councils, penal colonies, immigration restriction, slum clearance, 
prohibition, abolition of gangster pictures, radio censorship, ap- 
pointment of rather than election of judges, public defenders, 
classification, boys’ clubs, sex instruction, more playgrounds, Boy 
Scouts and Girl Scouts, mothers’ assistance, abolition of parole, 
and a return to the tested truths of the founding fathers. 


So there you are; take your pick. He adds further 
that “this list does not exhaust the causes of crime or 
the proposed remedies that have been suggested or are 
now being described, analyzed, delineated, suggested, 
supported, or vigorously maintained by anthropolo- 
gists, psychologists, the clergy, social workers, statis- 
ticians, economists, sociologists, administrators, 
legislators, and editorial writers.” 

These so-called causes, moreover, do not take into 
consideration many of those that were advanced in 
preceding decades. I remember when YMCA secretar- 
ies and physicians lectured to boys of 10 and 12 on the 
dangers of masturbation and cigarette smoking, and 
insisted that those who pursued these “vicious” vices 


September 1995 


were doomed to a life of crime and degeneracy. One old 
reformer in Philadelphia in 1906 maintained that 
Wild West novels were sending the youth of the land 
to hell in droves. 

This is all very confusing. We know that there is 
nothing uniquely sinister about any of the habits or vices 
of the moment. It is possible that occasionally a boy has 
been tempted to stage an amateur holdup because he 
saw the latest movie thriller. However, probably millions 
of other boys also saw that thriller and were not so 
tempted. In the case of this lone delinquent we might 
find a variety of predisposing causes for his action, the 
movie being the least significant. We have the same 
situation in the matter of religion. Many excellent fami- 
lies apparently do not bother about religion at all, are 
law-abiding, and rear their children to be fine upstand- 
ing citizens. Personal opinions are glibly set forth as 
scientific facts by men and women who have worked in 
the field of delinquency for many years and what they 
say is usually accepted without criticism. As Professor 
Shalloo says, “depending upon the specific orientation of 
the writer (or speaker) each is fully convinced that his 
particular brand of etiological explanation is correct and 
his particular solution would contribute immeasurably 
toward ending this important problem.” 

The etiology of crime is elusive, at best, and one of 
the reasons why the work of crime prevention has not 
met with signal success is due to our confusion. Most 
of the attacks upon crime and delinquency have been 
of two types: first, realizing the necessity of removing 
the social and economic forces that induce attitudes 
leading to crime; and second, focusing attention on the 
individual who shows delinquent potentialities, either 
because of biological or psychological handicaps, or 
from a lack of social or economic opportunities for 
realizing the good life. 

Millions of dollars have been poured into crime- 
prevention activities. Many of these are admirable; 
some, pretty shoddy as far as program and personnel 
are concerned. Few agencies objectively appraise their 
work but hew away at old programs, use old skills, 
publish glowing reports, and beg for more money from 
the public. 

Some prevention programs have been evaluated by 
trained investigators and only a few of these have 
demonstrated that they have actually reduced delin- 
quency in their particular neighborhoods. 

A fair sampling of the heterogeneous programs in 
crime prevention was arrayed together some years ago 
in a book edited by the Gluecks entitled Preventing 
Crime.* While the editors of this book would be the last 
to generalize on any one cause of delinquency since 
they insist that “a complex of factors is usually associ- 
ated with criminality,” it is significant that they do 
state: 


training, peychometric emotional instability, frustra- 
tion of the fundamental satisfaction drives, adult insufficiency, 
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We are . . . justified in assuming that if we made a many-sided 
attack on the factors commonly found in the careers of offenders, 
our efforts would reduce the number of recruits to the criminal 
army. This is true even though it be granted at the outset that if 
such a many-sided attack on the mass of factors associated with 
delinquency and crime did result in a reduction of wrong-doing, 
it would be difficult to say which one of the destroyed factors, or 
which element in the preventive program, has contributed the 
most to the happy outcome.® 


Six Types of Preventive Programs 

Surveying the country at the time this book was 
compiled we find crime-prevention programs falling 
under the following six headings: 1. coordinated com- 
munity programs in Los Angeles, New York City, San 
Francisco, and other places; 2. school programs in a 
number of cities—New York, Jersey City, Cincinnati, 
Detroit, and elsewhere; 3. police programs in New York 
City, Berkeley, California, and in numerous other com- 
munities; 4. intramural guidance programs in Acton, 
Massachusetts, Dobbs Ferry, New York, the George 
Junion Republic, Greenwood Lake, Ohio; 5. extramu- 
ral guidance in Worcester, Massachusetts, Columbus, 
Ohio, and New York City; 6. boys’ clubs and recreation 
programs most everywhere. 

Here is an array of effort that is indeed impressive. 
And these are only samples of the thousands that are 
being carried on throughout this broad land. It is 
frankly an attempt to bulwark the family and the 
community against the forces of neglect, indifference, 
greed, and ignorance. The advocates of most of these 
programs honestly admit that they do not possess a 
panacea for crime control but we would all agree that 
they probably are doing a constructive piece of work 
in the fight against the relentless mobilization of the 
youth of the land for delinquent and criminal activity. 

In talking with a well-informed friend about this 
paper he said, “Be sure and insist that everyone should 
have a job.” Now we all know that jobs are essential 
for the good life but it takes more than just a job. Ajob 
must be challenging and meaningful if it is to be 
enjoyed. I doubt if we can ever hope to see every worker 
in such an occupation. Millions of people are in mo- 
notonous jobs and do not become delinquent. Granting 
that some delinquent boys are in blind-alley jobs, we 
cannot hope to steer every youth into the proper chan- 
nels of industry. 

Speaking further of the relationship between jobs 
and criminality we must admit that thousands of 
criminals are working at the time of their crimes and 
thousands of people who work only sporadically never 
commit delinquencies. The classic study of unemploy- 
ment and crime made years ago by Dr. Mary Van Kleek 
of prisoners in Sing Sing revealed that 52 percent of 
those incarcerated were unemployed at the time of the 
commission of their crime; yet over a 10-year period, 
1920-29, the annual percentage of unemployment 


ranged only from 26 to 38 percent.’ A later study, 
covering the employment record of 800 prisoners en- 
tering a large state prison during the depression years 
of 1931-34, showed only 11 percent without a job at the 
time of their arrest.® 

Then, too, we are not sure whether the bulk of our 
crimes are committed during periods of depression or 
periods of prosperity. The traditional belief is that 
when men are out of work and can’t find jobs the crime 
rate goes up. A recent study in Detroit refutes this 
notion. It revealed that more crimes are committed 
when people have plenty of work and plenty of money. 
Here again we may take our pick. 

Thus we may go through the gamut of cliches regard- 
ing causes of crime. Lack of recreation for children and 
adolescents is indeed a sorry commentary on our mod- 
ern culture. Yet where playgrounds are provided it is 
questionable whether the overt antisocial behavior of 
children is materially reduced. Often we find that the 
police have merely taken the children to the play- 
ground and refrained from entering the delinquent act 
on their blotters. When no playground is handy, the 
police court is the only place the officers can take the 
children; thus delinquency seems to increase. 

This summer one suburban township of which I have 
knowledge provided a canteen for adolescents where 
they could assemble each evening to rub noses and 
dance. The average attendance was well over 100. Yet 
in this same town a small group of boys, some from 
wealthy homes and others from middle class families, 
found it profitable for a time to strip automobiles of 
their parts and sell them. These same boys frequented 
the canteen quite frequently. They had spending 
money, lots of it; yet they committed these depreda- 
tions. 

I am for playgrounds, boys’ clubs, settlement houses, 
and all the rest, but I am skeptical of their results in 
cutting down the delinquency rate to any appreciable 
degree. 

Crime prevention, to requote the Gluecks, is a many- 
sided battle. I do not think anyone has yet put his 
finger on the real cause of our lawlessness. One Phila- 
delphia paper spouted intermittently during the war 
that only two percent of the American people were 
violating ration restrictives; that 98 percent were 
moral and law-abiding. I seriously doubt that. Talking 
with people in all walks of life during the past 3 years 
convinces me that precious few scrupulously carried 
through all the rationing restrictives. Some sent shoe 
stamps to Aunt Harriet; others colored blue ration 
points red with lipstick; still others swore they had a 
farm in Vermont so they could get gas to take a 
vacation. We are a chiseling nation and make no 
mistake of that. 
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Prevention Calls for Education — 


I hesitate to maintain that we must begin all over 
again to educate people into being more moral. How- 
ever, if we want to reduce delinquency and crime, that 
is precisely what we have to do. Crime and immorality 
in high places is notorious throughout this country. 
Parents are indifferent to parenthood and to the seri- 
ous responsibilities involved in teaching children to 
respect the dignity of others’ personalities. Yet, in the 
long run, it is necessary that we attack indifferent 
parents if we are to produce a generation of children 
who will respect the law and the rights of others. 
Children show signs of incipient delinquency when 
very young and they are considered cute by their 
parental admirers; mothers lie to their children, to the 
neighbors, or to their friends, yet prohibit their chil- 
dren to lie. A father brings home a tire he got on the 
black market and proudly tells his wife where he got 
it; the child hears it. 

One could go on forever pointing out laxity in the 
home, in business, in the movies, on the radio, in the 
newspapers, in the schools where the teachers are 
overworked and where many of them hate their jobs, 
in practically every avenue where children mingle 
together. Then we wonder why the delinquency rate is 
high. 

I certainly do not wish to give the impression that I 
am unmindful of the existence of millions of highly 
moral people in our country. Millions are shady in their 
morals only in little things. Each has his limit of 
immorality. It is a terrific strain for any American to 
live a life of moral rectitude, never deviating one iota 
from a straight-laced code of ethics. I am aware that 
in spite of this moral laxity most children grow up to 
be reasonably good citizens. Somewhere along the line 
they in contact with fine people who, by their 
example, tend to correct the child’s early shortcom- 
ings. As adolescents grow into adults they frequently 
reappraise their moral codes. 


American vs. Foreign Crime 


There has recently come to my attention an article 
written by a Briton in which he compares the extent 
of crime in his country to that in our own. I concede 
that this is a favorite topic and perhaps quite futile to 
discuss. Yet I doubt if it is more futile than the whole 
subject of crime prevention. I think it is highly inter- 
esting and perhaps even profitabie to call attention to 
some of the remarks and conclusions made by this 
writer, Professor A.L. Goodhart, in “Crime and Pun- 
ishment in Great Britain.” 

Great Britain and Wales are at the bottom of the list 
throughout Europe in the number of prisoners in penal 
institutions per 100,000 of the population. They have 
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only 30 per 100,000; France, 55; Germany, 61 aside 
from concentration camps; Finland, 231. Of course 
such statistics are deceiving. It may be argued that 
Finland catches more of her criminals or convicts more 
than, for instance, Great Britain, whereas in Finland 
few are able to escape detection. 


Crime and Public Notoriety 


Let us look at Professor Goodhart’s reasons for the 
scarcity of crime in Great Britain. Perhaps we may 
profit by their experience. He states that there are 
actually few criminals in his country and when crimi- 
nals are apprehended they are subjected to a criminal 
law that is conspicuous for its mildness. Now why are 
the British people law-abiding? He tells us that public 
opinion is solidly against crime. Well, are we not? I 
seriously doubt it. We revel in crime news and glorify 
the exploits of criminals. Some years ago an anthro- 
pologist and criminologist by the name of Arthur Mac- 
Donald wrote an article in the Journal of Criminal 
Law”™ in which he deplored the habit we have of 
writing up all the details of the offender’s life, of 
printing his picture, repeating his name on innumer- 
able occasions. He contended that the criminal’s name 
should not be made public; that he remain anonymous. 
He then proceeded to discuss typical crimes and their 
perpetrators without mentioning their names, al- 
though he did publish their pictures. As I read the 
article I had the feeling that the idea was a little 
quaint. I felt too that I was being cheated just a little. 
Yet perhaps there is something in the idea. Certainly 
criminals revel in publicity, especially young offenders 
and those not in the more sinister rackets. 


Diverse Opinions of Publicity 


But when the question of newspaper publicity is 
applied to criminal causation we find many diverse 
opinions, many of them by experts. Several years ago 
(1934) at the Attorney General’s Conference on Crime, 
several editors and news writers insisted that it was 
the duty of the press to print news of crimes—in all © 
their lurid details. Grove Patterson of the Toledo Blade 
stated at that time: 


I will say simply and frankly that, in my judgment, the newspa- 
pers will go on printing all the news that is available, in the future 
as in the past, and that furthermore they should do so as a matter 
of good newspaper making and sound public policy. Only publicity 
will awaken our people to the prevalence, constancy, and impor- 
tance of crime. Only publicity will arouse public opinion. Public- 
ity, more than anything else, will stir laggard public officials to 
quently hated by every conservative element in the community, 
disliked and deplored by the newspapers themselves, offers the 
surest and most sweeping approach to the cleanup.” 


You will note that Mr. Patterson says this publicity 
is “disliked and deplored by the newspapers them- 
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selves.” Charles Merz, many years ago, in his delight- 
ful “Great American Band Wagon” graphically shows 
how tremendously profitable this crime news is. In one 
notorious and sordid trial, for instance the famous 
Hall-Mills case, the number of words telegraphed from 
the scene of the trial at the end of 24 hours was 12 
million; words enough, if put in one newspaper, to fill 
960 solid pages of reading matter; words enough to 
make a book shelf 22 feet long. No doubt the 
Hauptmann trial surpassed this one in news coverage. 
An Educator Looks at Publicity 


Professor Joseph L. Holmes of Columbia University 
several years ago made a careful study of New York 
newspapers and crime news. In 12 newspapers in one 
month there were 4,712 items dealing with crime; the 
number of inches of space devoted to these items was 
89,622; and the number of words was 4,481,000. If this 
crime news were printed in book form, he states, it 
would make nearly six volumes each of 300 pages.” 
And this study was made before the rise of the tab- 
loids! An analysis of replies of police captains, judges, 
and district attorneys, to a question of Professor Hol- 
mes, regarding the influence of the press on crime, 
shows the following: The newspapers are guilty of 
inciting to crime; of aiding criminals in the commission 
of crime by furnishing them more or less exact infor- 
mation as to how to commit crimes; of showing crimi- 
nals how profitable crime is; of aiding them in their 
escape from apprehension; of thwarting justice by 
“newspaper trials” and otherwise making a travesty of 
the administration of law, of the actual court proceed- 
ings themselves; of preventing the securing of impar- 
tial justice; of making of the offender a popular hero, 
one to be emulated; and of thwarting, by omission at 
least, whatever deterrent effect there may be in pre- 
sent penal methods. 

Professor Holmes continues: 


It is sometimes asserted that the publication of crime news deters 
by its very publicity (Patterson's claim, for instance). The burden 
of proof of such an assertion rests, of course, on those who make 
such statements. Such proof has never been forthcoming. It is an 

open question whether the punishments prescribed by law deter 
nals shows that severity of punishment is futile as a deterrent. It 
might be that the publication of crime news would, in some 
measure, act as a deterrent were the conviction and punishment, 
instead of the glorification of the offender, emphasized. 


There is no statistical method of arriving at the 
number of persons who enter criminal activity through 
what they read in the newspapers or magazines. No 
doubt there are many. The constant repetition of crime 
stories in the press can affect readers in two different 
and dangerous ways: it may affect some highly sug- 
gestible persons—among whom are many young peo- 
ple—to commit similar crimes; or it may create an 


indifference to law and order through the constant 
reiteration and exaggeration of the details of the 
crimes. Stable people, juveniles and adults alike, will 
be little affected by what they read. The unstable may 
be affected; and it is from this suggestible and abnor- 
mal group that many of our delinquents come. As 
Professor Boris Brasol has stated in this connection: 
“Indiscriminate journalism unquestionably occupies a 
prominent place among the factors which either cause 
or encourage the growth of the criminal paren 
leading to the crystallization of the milieu criminal 

Professor Goodhart’s other reasons for the existence 
of less crime in Britain cannot be discussed here since 
this paper is already too long. He mentions the homo- 
geneous nature of England’s people, as against our 
heterogeneity. He then proceeds to comment on the 
incorruptibility of the British police and vaguely sug- 
gests—by implication only, mark you—that we might 
learn a lesson from this honesty of the law-enforcement 
agents. Certainly one of the most frequently stated 
charges against our police is their tieup with the 
political machine and their corruption. The British 
professor says, “.. . it stands to reason that there is 
not much sense in commiting a crime if one is going to 
have to pay for it.” Can we make this assertion in the 
United States? I do not think so. 


Attack on Crime Must Be All-Inclusive 


In conclusion it can be stated that any program of 
crime prevention must be many-sided and all-inclusive. 
It must be comprehensive enough to achieve perma- 
nent results and it must have certain elements that 
can be put into immediate operation. Attacking crime 
and delinquent behavior at their sources must be the 
relentless objective of all social engineers, psychia- 
trists, educators, law-makers, and public officials. 
Some crime preventives which should be mentioned 
are as follows: 

1. The insurance that every child will be decently 
born and that his home life will be socially and eco- 
nomically adequate. Without socially mature parents 
the child is handicapped at the start; thus, parental 
education, integrated with the public school system, 
should be developed now. 

2. A more meaningful educational program that 
would emphasize ideals of citizenship, moral integrity, 
and respect for law and the police. 

3. A periodic check for potential delinquents 
throughout the public schools and provision of treat- 
ment if possible; if not, proper segregation in institu- 
tions. 

4. Careful attention to press, movies, and radio so 
that crime may no longer appear to be glamorous. This 
can be done by women’s clubs, civic bodies, and other 
educational groups exerting pressure on the movie 
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syndicates and broadcasting companies to free their 
productions of the tawdry and lurid characteristics of 
crime and criminals. 

Crime prevention or reduction is a big order. But 
relentless warfare on the causes that tend to breed 
criminals is a constant challenge to us all, in every 
country and in every generation. As I stated in the 
beginning, there is no magic formula. Yet we dare not sit 
back and do nothing. The problem of crime is much like 
many of our other social problems—race prejudice, pros- 
titution, vagrancy, old age, unemployment—it calls for 
our best thought, and we would be derelict in our duty 
as citizens if we were to do nothing about it even though 
we may be pessimistic regarding its solution. 
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Child Sexual Abuse: Its Causes, 
Consequences, and Implications for 
Probation Practice 


By ARTHUR J. LURIGIO, MARYLOUISE JONES, AND 
BARBARA E. SMITH* 


HILD SEXUAL abuse is a serious and wide- 

spread problem in America, with the number 

of reported cases increasing greatly in the 
past few years. The victims of child sexual abuse 
suffer severe and persistent psychological distress. 
As adult survivors, they experience a variety of 
symptoms and disorders that disrupt their lives and 
interfere with their interpersonal relationships. 

Probation is a common sentence for individuals con- 
victed of sexual crimes against children. Such offend- 
ers present formidable challenges to probation 
officers; they are difficult to assess, and without treat- 
ment they are very likely to recidivate. Smith, Hillen- 
brand, and Goretsky (1991) found that a majority of 
probation departments monitor sex offenders who as- 
sault children within their general caseload popula- 
tions (i.e., they do not have sex offender units). 
Although most agencies recognized the need for spe- 
cialized supervision, many did not have the resources 
or expertise to provide it. 

The purpose of this review is to summarize the 
literature on child sexual abuse. We discuss the preva- 
lence of the problem and its immediate and long-term 
effects on victims. Next, we examine research on the 
classification and treatment of sex offenders. We then 
describe the findings of studies involving sex offenders 
on probation. We conclude with recommendations for 


probation practice. 


*Dr. Lurigio is associate professor, Department of Criminal 
Justice, Loyola University. Ms. Jones is a research assistant 
with Cook County Adult Probation Department. Dr. Smith is 
a consultant with the American Bar Association. 
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Etiology and Prevalence of Child 
Sexual Abuse 


Child sexual abuse is sexual behavior between chil- 
dren and adults with or without coercion or force. 
Child molesters are adults whose sexual desires, fan- 
tasies, and behaviors are directed, at least in part, 
toward children and adolescents too young to give 
informed consent. Child sexual abuse or molestation 
covers a wide variety of behaviors ranging from vagi- 
nal, anal, and oral penetration to fondling and taking 
nude photography (Browne & Finkelhor, 1986; Kelly, 
1982; Lanyon, 1986). By far, males commit most acts 
of sexual aggression (Hall & Hirschman, 1992). Vic- 
tims and offenders may be relatives, acquaintances, or 


absolute strangers to each other (Becker & Hunter, 
1992). 


Child sexual abuse is prevalent in America. From 
1976 to 1986, the number of reported cases of child 
sexual abuse grew from 6,000 to 132,000, an increase 
of 2100 percent. By 1991, the number of cases totaled 
432,000, an increase of another 227 percent (United 
States Department of Health and Human Services, 
1992). Child sexual abuse occurs across socioeconomic 
classes, religious orientations, and races, appearing in 
10-25 percent of American families and striking both 
male and female children (Becker & Hunter, 1992; 
Deighton & McPeek, 1985; Russell, 1986). 


More than one-third of adult women experience at 
least one incident of sexual abuse before they reach 18 
years of age (Russell, 1986). When a broad definition 
of sexual abuse is used, which includes nongenital 
contact, the percentage increases to 54 percent of adult 
women—30 percent of whom were abused before age 
10 and 41 percent between ages 10 and 13. These 
figures may actually underestimate the true incidence 
of child sexual abuse in the United States because 
most cases never come to the attention of law enforce- 
ment or treatment professionals (Alter-Reid, Gibbs, 
Lachenmeyer, Sigal, & Massoth, 1986), and the actual 
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incidence of sexual abuse among males is largely un- 
known (Sebold, 1987). 

Perpetrators of sex crimes may be victims of child 
sexual abuse themselves (Hancock & Mains, 1987). 
Hanson and Slater (1988) reviewed data on more than 
1,000 sex offenders from 18 different studies and found 
that the average rate of abuse was 28 percent. Finkel- 
hor (1984) found that 28 percent of surveyed college 
students reported having sexual encounters with 
adults during their childhoods. These findings suggest 
that most persons who are sexually molested as chil- 
dren do not invariably become molesters in later life. 
Among any group of child molesters, however, the 
percentage who were sexually abused as children is 
likely to be higher than the percentage of sexually 
abused persons in the general population. 

Men who hold traditional views of sex roles and 
believe that female family members are “property” are 
more predisposed to abuse children sexually (Herman, 
1981). Power and control are central issues for incest 
offenders (deChesnay, 1985), who generally exhibit 
poor impulse control and other immature behaviors 
(Fowler, Burns, & Roehl, 1983). In addition, a power 
differential between fathers and mothers often exists 
in families where father-daughter incest is taking 
place (Finkelhor, 1984). Likewise, many mothers of 
incest victims may also be abused, which makes it 
more difficult for them to end the sexual abuse of their 
children (Hooper, 1992). Past research has blamed 
mothers in incestuous families for colluding with per- 
petrators or failing to protect their children from 
abuse. But Hooper (1992) questions whether the ma- 
jority of the mothers actually know about the abuse 
while it occurs. 


Effects of Child Sexual Abuse 


Immediately following sexual abuse, 20 percent to 
40 percent of molested children exhibit psychiatric 
problems (Browne & Finkelhor, 1986). For example, a 
study assessing the initial impact of child sexual abuse 
indicates that 40 percent of 7- to 13-year-old victims 
are seriously disturbed according to standardized 
measures of psychopathology (Bender & Blau, 1987). 
Other research shows that child sexual abuse leads to 
running away and delinquency (Widom, 1995). 

Widom (1995) found that victims of childhood sexual 
abuse were at greater risk for arrest as juveniles and 
adults. They were nearly five times more likely than 
a control group of nonvictims to be arrested as adults 
for sex crimes in general and nearly 30 times more 
likely than controls to be arrested for prostitution. 
Sexually abused children who were also physically 
abused or neglected were more likely to be arrested as 
adolescent runaways. Nonetheless, those who were 
runaways were no more likely to become prostitutes 
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in adulthood. Other than for the crime of prostitution, 
childhood sexual abuse victims were no more likely 
than victims of physical abuse or neglect to be arrested 
as adults, that is, “they are no more likely than chil- 
dren who are physically abused or neglected to be 
charged with a crime later in life” (Widom, 1995, p. 5). 

Large percentages of adult survivors of child sexual 
abuse show signs and symptoms of psychopathology 
(Browne & Finkelhor, 1986), and incest may be “the 
greatest single underlying reason women seek ther- 
apy” (Blume, 1989, p. xxi). Sexual abuse has been 
blamed for the entire range of mental disorders de- 
scribed in the American Psychiatric Association’s Di- 
agnostic and Statistical Manual (Pribor & Dinwiddie, 
1992). The effects of child sexual abuse are even more 
profound when children are victimized by fathers or 
stepfathers and when the victimization involves force 
and genital contact (Block, Vane, Barnes, Kassinove, 
& Motta, 1988; Browne & Finkelhor, 1986). Reactions 
of family members and others to the disclosure of the 
crime may also influence victims’ reactions and recov- 
ery. 

No specific psychiatric disorder covers all the symp- 
toms of child sexual abuse. Posttraumatic stress dis- 
order (PTSD) has been used to describe the symptoms 
of child sexual abuse survivors such as their night- 
mares, sleep problems, repressed memories, flash- 
backs, hypervigilance, and dissociation (e.g., Lindberg 
& Distad, 1985; Herman, Russell, & Trocki, 1986). 
However, Finkelhor (1990) has challenged this diag- 
nosis in connection with child sexual abuse. He argues 
that PTSD covers affective symptoms, for example, 
depression and fear, but it does not account for diffi- 
culties in the way survivors perceive themselves or 
their family members or for their sexual problems. In 
fact, in his study sample, he found that 63 percent of 
the female survivors did not manifest any PTSD symp- 
toms. Furthermore, he maintains that PTSD is more 
consistent with reactions to acute stressors such as 
war or rape. Sexual abuse, on the other hand, is a 
chronic stressor; it usually happens over the course of 
several years and often does not involve sudden physi- 
cal force or violence. 

As a result of these criticisms, Finkelhor and his 
colleagues have developed a model to explicate the 
symptoms of child sexual abuse victims (e.g., Finkel- 
hor & Browne, 1985; Finkelhor, 1987). Finkelhor’s 
traumagenic dynamic model of childhood sexual abuse 
proposes four factors: traumatic sexualization, be- 
trayal, stigmatization, and powerlessness. According 
to the model, sexual activity is an exploitive and fright- 
ening experience for abused children. Child victims 
never learn healthy ways to express their sexuality; as 
adult survivors, they may turn to dangerous sexual 
behaviors, experience sexual dysfunctions, or avoid 
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sex altogether. Child victims feel betrayed by their 
abusers and by the family members who did not pro- 
tect them from attacks. As adult survivors, they be- 
come alienated, depressed, intensely angry with their 
perpetrators, and mistrustful in their adult relation- 
ships. Child victims feel stigmatized. They blame 
themselves for and are ashamed about the sexual 
abuse and may suffer from low self-esteem. Child 
victims are powerless to stop their abuse; as adults, 
they suffer from anxiety disorders, inordinate fear, 
and a need to control others. 

Data support Finkelhor’s model of child sexual 
abuse. For example, anxiety and depressive disorders 
(often with suicidal ideation and attempts) are signifi- 
cantly more prevalent among women who were sexu- 
ally abused in childhood (Briere & Runtz, 1987; 
Sedney & Brooks, 1984). Pribor and Dinwiddie (1992) 
found that 44 percent of the incest survivors in their 
sample suffered from agoraphobia and 36 percent 
from panic disorders; the prevalence of these problems 
in the general population is 3 percent and 7 percent, 
respectively (also see Briere & Runtz, 1987; Sedney & 
Brooks, 1984). Features of the earlier abuse resurface 
in anxiety about specific events, people, or places that 
remind survivors of their childhood abuse (Courtois, 
1988). Nightmares, terrifying memories, and flash- 
backs are common. During these episodes, survivors 
reexperience the emotions and relive the circum- 
stances surrounding their abuse. In addition, survi- 
vors report negative self-images and body images (e.g., 
they picture themselves as dirty, worthless, or power- 
less) (Jackson, Calhoun, Amick, Maddever, & Habif, 
1990). Prior sexual abuse is common among patients 
with eating disorders, whose symptoms often include 
negative body images. Hall, Tice, and Beresford (1989) 
found that nearly 40 percent of persons seeking inpa- 
tient treatment for eating disorders had histories of 
sexual abuse. 

The occurrence of obsessive compulsive symptoms is 
also significantly higher among survivors of sexual 
abuse than among members of the general population 
(Murphy et al., 1988). Dissociative symptoms are pre- 
sent in the form of nightmares, repressed childhood 
memories, and depersonalizations (Briere & Runtz, 
1987). Somatic symptoms include pains that cannot be 
explained by physical causes, digestive problems, and 
a variety of other psychophysiological complaints. The 
most severe types of sexual abuse, which are ritualistic 
in nature, precipitate the majority of multiple person- 
ality disorders (Ross, Norton, & Wozney, 1989). 

Adult female survivors of incest report patterns of 
troubled relationships, discomfort with intimacy, and 
difficulties with their sexuality: becoming promiscu- 
ous, engaging in prostitution, or having marked aver- 
sions to sex. These aversions involve feeling guilty, 
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anxious, or ashamed about their sexuality (Tharinger, 
1990). Finkelhor and Browne (1985) claim that “al- 
problems among child sexual abuse victims, particu- 
larly among victims of incest” (p. 70). Finally, female 
survivors often report severe marital distress (In- 
gram, 1985) and drug abuse or alcoholism (Pribor & 
Dinwiddie, 1992). 

Widom (1995) concludes that research linking child- 
hood sexual abuse to adverse consequences for the 
victims later in life must be interpreted with caution 
because of measurement and methodological prob- 
lems. For example, data from most investigations are 
based on victims’ retrospective reports, which can be 
very unreliable (i.e., victims may repress or forget 
instances of abuse or may redefine occurrences of 
abuse in accordance with later life circumstances or 
current situations). Other methodological shortcom- 
ings include: employing correlational designs, collect- 
ing data at only one point in time, and failing to include 
comparison or control groups. Widom (1995) notes that 
“without control groups, the effects of other family 
characteristics, such as poverty, unemployment, pa- 
rental alcoholism or drug problems, or other inade- 
quate social and family functioning, cannot be easily 
disentangled from the specific effects of sexual abuse” 
(p. 2). 


Classifying Sex Offenders 
Since the mid-1970’s, clinical research has examined 
the dynamics of sex offenses, the motivations of sex 
offenders, and treatment options for reducing their 
recidivism (Groth, 1979; Prentky & Knight, 1991). 
Many attempts have been made to create classifica- 
tion systems for sex offenders. In one of the first, Mohr, 
Turner, and Jerry (1964) categorized sex offenders into 
three age groups: an adolescent group whose so- 
ciosexual development is delayed, a middle-aged 
group who regresses to immature partners following 
social and sexual failure, and a senescent group whose 
offenses result from social isolation and loneliness. 
Research has emphasized differences between sex 
offenders who assault adults and those who assault 
children. Groth and Burgess (1977), for example, clas- 
sified offenders as fixated pedophiles whose primary 
sexual orientation is to children and regressed pedo- 
philes whose primary sexual orientation is to adults 
but who abuse children opportunistically or under 
extreme stress (Herman, 1981; Groth & Burgess, 
1977). Fixated pedophiles are interested exclusively in 
children to fulfill their sexual needs and tend to avoid 
adult sexual involvement altogether (Scott, 1994). Re- 
gressed pedophiles are primarily attracted to age- 
appropriate or adult sexual partners and turn to 
children only in certain situations, for example, when 
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they are depressed or when their spouses reject them, 
and they often feel guilty or remorseful after episodes 
of abuse. However, Scott (1994) points out the limita- 
tions of placing sex offenders into discrete diagnostic 
or clinical categories: 
Based on increasing information and extensive clinical experi- 
ence, it has become more and more apparent to professionals that 
trying to fit sex offenders neatly into categories is not always 
possible. What appears to be a continuum of behaviors seems to 
beyond certain 


phile who grooms, violates, and then discards chiid after child, or 
the rapist who may at some point find ultimate satisfaction only 
in torturing and possibly murdering his victims. (p.52) 


Finkelhor (1984) concluded that no one theory can 
fully represent our knowledge about child molesters. 
He suggests an explanatory framework within which 
“all factors relating to sexual abuse could be grouped 
as contributing to one of four conditions that needed 
to be met before sexual abuse could occur” (p. 54). 
These conditions include being motivated to sexually 
abuse, overcoming internal inhibitors to sexual abuse, 
overcoming external inhibitors to sexual abuse, and 
overcoming victims’ resistance. Finkelhor believes 
that the model accounts for the fact that only some 
individuals are strongly motivated to become sexually 
involved with children. Of those who are, only some 
overcome their internal inhibitions. Those who do 
overcome their internal inhibitions must then over- 
come external inhibitions, for example, surveillance of 
victims’ family members or lack of opportunities to be 
alone with the child. At this point, the child becomes 
the last obstacle and the occurrence of abuse depends 
on whether the child gives in or resists by running 
away, telling, or engaging in other avoidance activi- 
ties. 

Finkelhor and Araji (1986) later postu- 
lated four other factors that should be addressed in 
explaining child sexual abuse: why offenders need to 
relate to children emotionally, why offenders are sexu- 
ally stimulated by children, why offenders are not 
disinhibited by societal prohibitions, and why offend- 
ers do not seek alternative sources of sexual and 


Treating Sex Offenders 


Furby, Weinrott, and Blackshaw (1989) performed a 
comprehensive review of sex offender recidivism re- 
search, covering more than 40 investigations. They 
reported that differences and shortcomings in re- 
search designs, measurement procedures, and lengths 
of followup periods made it difficult to compare, com- 
bine, or interpret results across studies. Nonetheless, 
Furby et al. found the following qualitative trends or 
patterns in the data: Sex offenders are more likely to 
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commit crimes the longer they remain at risk in the 
community, and treatment does not appear to reduce 
recidivism. In addition, they concluded that not 
enough evidence exists to determine whether treat- 
ment is more or less effective with different types of 
sex offenders. 

Alexander’s (1993) review of 68 sex offender outcome 
studies presents more encouraging results regarding 
the effectiveness of treatment. He found that treated 
sex offenders, in general, have significantly lower re- 
cidivism rates than untreated offenders; offenders 
mandated to treatment have slightly lower recidivism 
rates than those who enter treatment voluntarily; and 
offenders who complete treatment have significantly 
lower recidivism rates than those who drop out. 

According to McGrath (1991), men who molest chil- 
dren tend to be fairly responsive to treatment whereas 
sex offenders who have “multiple sexual offense con- 
victions, fixated deviant sexual arousal patterns, or 
severe psychopathic personality traits” are not respon- 
sive to treatment. The most successful treatment pro- 
grams use group therapy and cognitive-behavioral or 
relapse prevention models (McGrath, 1995), which are 
the most common types of sexual offender treatment 
modalities (Knopp, Freeman-Longo, & Stevenson, 
1992). Successful programs also have similar treat- 
ment goals such as controlling offenders’ deviant sex- 
ual arousal, improving their social skills, leading them 
to accept responsibility for their actions, and helping 
them avoid relapse (McGrath, 1995). In summary, 
McGrath (1995) concluded that sex offender treatment 
works: 


It does not work with all offenders, and all treatments do not work 
equally well, but treatment does work. Treatment can reduce 
recidivism rates, especially cognitive-behavioral and relapse pre- 
vention based treatments with child molesters... Treatment can 
be cost effective, especially when it is community based. Even 
small reductions in recidivism rates can generate large financial 
savings ... Under the right conditions, treated sex offenders can 
help victims and others appropriately place blame for sexual 
violence where it belongs, on the offender. (p. 26) 


Prentky and Burgess (1990) maintain that the pri- 
mary goal of sex offender treatment is to reduce vic- 
timization rates. Treatment is designed to control (but 
not cure) offenders’ sexual aggressiveness and deviant 
behaviors. Offenders more amenable to treatment ac- 
cept responsibility for their crimes, regard their sex 
offending as a sericus problem, and are motivated to 
stop their behaviors for the sake of future victims 
(McGrath, 1991). 

There is no evidence that one treatment method 
works best to eliminate sex offenders’ deviant fanta- 
sies and behaviors (Hanson, Cox, & Woszczyna, 1991). 
Sex offender programs often combine different treat- 
ment modalities such as behavioral and cognitive- 


behavioral therapies, pharmacological interventions, 


go on to cause irreparable damage to countless lives: the pedo- 


chotherapies (Becker & Hunter, 1992; Kercher & 
Long, 1991; Salter, 1989). Behavioral perspectives to 
treatment suggest that sex offenders commit crimes, 
in part, because of physical arousal to deviant sexual 
stimuli. Therefore, behavioral techniques attempt to 
reduce sensations or arousal to those 
stimuli (see Kelly, 1982; Knopp, 1984; Marshall & 
Barbee, 1978, 1988; Salter, 1989). Aversive condition- 
ing, for example, pairs sexually deviant stimuli with 
aversive stimuli (e.g., a nauseating odor). Another 
behavioral technique, orgasmic reconditioning, works 
to change offenders’ arousal patterns by teaching them 
during masturbation to substitute deviant sexual fan- 
tasies with appropriate sexual images. 

Reducing physiological arousal is also the focus of 
covert sensitization and masturbatory satiation tech- 
niques. In covert sensitization, offenders fantasize about 
sexually deviant activities, which are then paired with 
aversive images (Travin, Bluestone, Coleman, Cullen, & 
Melella, 1986). In masturbatory satiation treatment, 
offenders first masturbate to appropriate erotic stimuli 
(such as mutually consensual sexual acts with age- 
appropriate partners) and are then told to masturbate 
for long periods to deviant sexual images. The rationale 
behind this method is that offenders will eventually 
become so bored with sexually deviant stimuli that they 
will no longer become aroused by them. 

Cognitive-behavioral treatments involve changing 
offenders’ thoughts or self-statements that promote 
their deviant sexual activities and allow them to deny, 
minimize, or rationalize their behaviors (Kercher & 
Long, 1991; Murphy, 1990; Rice, Quinsey, & Harris, 
1991). Challenging offenders’ justifications for their 
deviant sexual activities helps them to recognize the 
impact of their behaviors on victims. In cognitive- 
behavioral therapy, offenders also explore the flawed 
logic underlying their self-statements. With continued 
practice, offenders themselves are then able to chal- 
lenge their own self-statements which lead to reoffend- 
ing. 

Offenders confront one another’s faulty thinking 
patterns in group therapy, which is a popular treat- 
ment for sex offenders. Group therapy encourages 
them to talk about their relapses and the situations 
that prompt them to engage in deviant activities. In 
addition, offenders work together in group therapy on 
developing victim empathy, resolving conflicts, man- 
aging stress, and acquiring social skills (Kercher & 
Long, 1991; Lang, Pugh, & Langevin, 1988; Murphy, 
1990). 

Relapse prevention techniques view sexual offenses 
as addictions or problems in self-control (Marques, 
Day, Nelson, & Miner, 1989; Neidigh, 1991). Relapse 
prevention is aimed at the environmental and per- 
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sonal factors that make deviant sexual behaviors more 
likely. For example, offenders may seek deviant sexual 
gratification in order to escape emotional crises and 
situational difficulties. Hence, treatment is designed 
to help them cope better with feelings and events that 
put them at risk for subsequent sex crimes. They are 
also taught to remain cognizant of decisions and ra- 
tionalizations that place them in circumstances where 
reoffending is likely. 

Drugs have been used in sex offender treatment 
(Kiersch, 1990). The most common are anti 
medications (e.g., cyproterone acetate), which de- 
crease testosterone production in order to reduce sex- 
ual drives and fantasies and to increase offenders’ 
capacity to suppress deviant arousal. Drug therapy for 
sex offenders has limitations. For example, these 
medications must be administered frequently and 
have serious side effects, which interfere with patient 
compliance. 

More traditional psychotherapy for sex offenders is 
based on the notion that deviant sexual behaviors are 
influenced by nonsexual causes such as poor self-esteem 
and social incompetence (Kercher & Long, 1991). Of- 
fenders are urged to learn and practice social skills 
that allow them to function more adequately and to 
view consensual adults as appropriate sexual part- 
ners. Education about gender roles is important in 
challenging offenders’ beliefs that condone sexual co- 
ercion and abuse. In general, psychotherapy explores 
their distorted views of sexuality and attempts to 
replace them with appropriate and healthy sexual 
attitudes. It also examines offenders’ own childhood 
histories of sexual abuse and how those histories in- 
fluence their current sexuality. Moreover, psychother- 
apy explores the role of alcohol and drug abuse in 
offenders’ deviant behaviors. 


Probation and Sex Offenders 


Block et al. (1988) conducted the most thorough 
study to date of sex offenders sentenced to probation. 
They examined a sample of 40 men convicted of child 
molestation and found that a significant percentage of 
the victims of child molesters on probation were their 
relatives, friends, or neighbors, and nearly 9 out of 10 
victims were girls. Few of the offenders showed genu- 
ine remorse for their crimes and most tried to avoid 
responsibility by blaming the victims or other people. 
Nearly half of the molesters in the sample denied any 
involvement in the offenses. Contrary to previous re- 
search findings, only 20 percent of them had a record 
of prior arrests for sexual crimes, only 13 percent 
claimed to have been sexually molested themselves as 
children, and few of the cases involved drug or alcohol 
abuse as a precipitating event. Probation officers char- 
acterized two-thirds of the child molesters on their 
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caseloads as “loners” and predicted that 45 percent of 
them were likely to commit repeat offenses. Finally, most 
of the offenders stated that they had never sought any 
mental health treatment until they were mandated to do 
80 as a condition of their probations. 

Chapman, Smith, and Brennan (1987) conducted a 
study of sex offenders in Trenton, New Jersey; Fairfax 
found that over four-fifths of convicted offenders were 
sentenced to probation. The most common condition of 
probation was treatment: 89 percent of the cases in- 
volved court-mandated treatment as a condition of pro- 
bation, and 56 percent of those sentenced to jail time 
were also required to serve a probation term with man- 
datory treatment after their release (Chapman & Smith, 
1987a, 1987b). 

In a study of probationers convicted of child sexual 
abuse, Smith et al. (1991) surveyed departments in 100 
randomly selected counties and performed indepth case 
studies in four sites. The results of their telephone 
survey indicated that fewer than half ofthe agencies had 
special regulations or guidelines for handling such pro- 
bationers. Most chief probation officers reported that 
their staff caseloads were generally too high for adequate 
supervision of sex offenders. Furthermore, only one- 
quarter of the departments had specialized units to 
supervise sex offenders, and one-third failed to provide 
their staffs with adequate training on sex offenders. 

A significant percentage of jurisdictions placed sex 
offenders on probation for an average of 3 to 5 years. The 
vast majority of sex offenders were required to report to 
their prebation officers in person; collateral contacts 
were also frequently used to monitor them. Few child 
sexual abusers were brought back to court for reoffenses 
or major violations of probation. 

Psychological counseling for abusers was the offense- 
specific condition most often ordered for probationers 
convicted of child sexual abuse; also common were orders 
to stay away from victims. Public mental health pro- 
grams were used most often in the treatment of child 
sexual abusers, followed by private counselors. Fewer 
than one-quarter of the departments reported that there 
were sufficient numbers of “good” treatment programs, 
and most departments had no standards for approving 
treatment programs. 

Following the telephone survey, Smith et al. (1991) 
selected four jurisdictions for intensive case studies 
(Travis County, Texas; Salt Lake County, Utah; the 
state of Vermont; and St. Joseph County, Indiana). 
They found that presentence reports played a key role 
in determining the outcomes of child sexual abuse 
cases because most judges followed presentence rec- 
ommendations. Hence, the preparers of presentence 
reports had considerable influence over the fate of sex 
offenders. 
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Although many prosecutors and judges favored in- 
carceration for child sexual abusers, prison overcrowd- 
ing forced them to consider prison for only the most 
violent sex offenders or those who denied committing 
the abuse. Most sex offenders were sentenced to pro- 
bation with a condition of either inpatient or outpa- 
tient treatment, sometimes accompanied by short 
periods of shock incarceration in local jails. By far, the 
most common offense-specific conditions of probation 
were treatment and orders to stay away from the 
victims or other minors. Despite the disparity among 
the sites in the length of probation (from 2 to 10 years), 
officials at each site were generally satisfied with the 
lengths of probation sentences in their jurisdictions. 

The most intensive form of supervision, outside of 
jail or prison, was in residential halfway houses. All 
four sites used intensive or maximum probation super- 
vision for child sexual abuse offenders on probation, 
which included collateral contacts with the probation- 
ers’ employers, therapists, family members, and asso- 
ciates; unannounced visits to their homes or places of 
employment; and frequent in-person meetings with 
probation officers. Three of the four sites had special- 
ized caseloads for child sexual abuse offenders. Offi- 
cers monitoring sex offenders had reduced caseloads 
and specialized training. Most probation staff mem- 
bers thought that case specialization was critical. 

Across the four sites, child sexual abuse offenders were 
required to sign a waiver of confidentiality, which al- 
lowed probation officers to receive progress reports from 
treatment providers and to obtain otherwise confidential 
materials from employers and government agencies. 
Probation staff members generally were disturbed by 
the lack of treatment alternatives and the long waiting 
lists for programs. With few exceptions, therapists inter- 
viewed at the sites stated that they would not accept into 
their programs offenders who absolutely denied sexual 
conduct with children. They firmly believed that indi- 
viduals who deny abuse are not amenable to treatment. 
Treatment approaches varied considerably both within 
and across the four sites. Styles ranged from holistic 
support therapy to very traditional psychotherapeutic 
approaches for treating child sexual offenders. Probation 
officers exercised their own judgments to determine the 
quality of treatment services. Finally, a majority of pro- 
bation officials thought that reduced caseloads, close 
monitoring, and coordination between therapists and 
probation officers were critical to treatment success and 
offender control. 


Conclusions and Recommendations 


The literature on the causes of child sexuai abuse and 
on the diagnosis and classification of child sexual abusers 
is quite extensive but inconclusive. Many studies on sex 
offender treatments are poorly designed and, for the most 


part, do not lay a solid foundation for concluding 
“what works and with whom.” Emphasizing preven- 
tion, future research should continue to explore the 
antecedents of child sexual abuse and to investigate 
different interventions for minimizing offender re- 
lapse. 

Our recommendations for dealing with child sex- 
ual abusers on probation are consistent with those 
of Smith et al. (1991) and Block et al. (1988). Sex 
offenders who prey on children usually present com- 
plicated clinical histories and psychological profiles. 
Standard caseload officers typically do not have the 
experience to supervise such offenders. Hence, pro- 
bation departments should implement specialized 
units to monitor sex offenders. The unit should have 
a reduced caseload, allowing close surveillance and 
numerous collateral contacts between officers and 
offenders’ therapists, employers, and family mem- 
bers. Probation officers staffing the unit should re- 
ceive indepth training on issues regarding the 
nature of child sexual abuse, the etiology and psy- 
chodynamics of sex offending, and the supervision 
and treatment of sex offenders. They should also 
understand the factors that lead to offender relapse 
and should be trained on how to assist victims and 
their families during the long process of recovery. 

Child sexual abusers are difficult to pigeonhole 
into current probation classification schemes. As 
research shows, they are not easily categorized in 
terms of their offense profiles or likelihood for recidi- 
vism. Therefore, probation agencies must develop 
other tools for guiding supervision and referral de- 
cisions. Moreover, a wide variety of sentencing op- 
tions is necessary to address sex offenders’ needs, 
including inpatient and outpatient care, and to in- 
tensify the strenuousness of supervision including 
home confinement and jail terms. 

Probation officers and treatment providers should 
maintain close cooperation and contact. To facilitate 
the sharing of clinical records, offenders should be 
required to sign confidentiality waivers permitting 
officers to access such information. Joint training 
between probation officers and treatment providers 
would help to clarify their respective roles and re- 
sponsibilities and would encourage open communi- 
cation with one another. In addition, standards 
should be established to determine the quality of sex 
offender treatment. Finally, judges and probation 
officers should be trained to help them select the 
most appropriate treatment choices for individual 
offenders. 
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Looking at the Law 


By CATHARINE M. GoopwiIn 


Fine for Costs of Incarceration 
and Supervision 


FINE for costs of incarceration and supervi- 
sion, imposed pursuant to guideline §5E1.2(i), 
sounds simple and straightforward. However, 

it is in actuality not what it sounds like it is, and it is 
the source of considerable confusion. The main prob- 
lem is that the guideline provision indicates that the 
fine is to pay for costs, while in fact the funds do not 
go to reimburse costs but go into the Crime Victims 
Fund like all other fines. In addition, the criminal 
Judgment form states that a fine amount “includes” 
the costs of incarceration and supervision. This con- 
fusion has not only generated two circuit splits, but 
has resulted in offenders complaining, under- 
standably, to probation officers when they are asked 
to pay costs of supervision, such as those involved 
with electronic monitoring, drug treatment, or resi- 
dence at a community treatment center, that costs 
have already been ordered and paid (or are being 
paid) as part of the fine imposed at sentencing. The 
confusion is still further complicated by a recent leg- 
islative provision which attempts to allow the Bu- 
reau of Prisons to actually collect a year’s worth of 
“costs,” but which is probably unenforceable because 
of its interface with the guideline provisions. 

This discussion will primarily attempt to assist offi- 
cers faced with these issues by offering an explanation 
of what the provision does and does not do and how we 
got to this situation. While a few practical suggestions 
will be offered, along with a suggested change to the 
guideline, the primary goal of the discussion is to 
provide officers with an understanding of the many 
facets of this situation, so they can better advise the 
court at sentencing and inform offenders when the 
question of costs arises. 


Guideline §5E1.2(i) 


Guideline §5E1.2 involves the imposition of fines. 
Subsection (c) sets out the punitive fine table accord- 
ing to offense level, and subsection (f) allows for waiver 
of the fine if the defendant establishes that he or she 
is not able or likely to become able to pay any fine. 
Subsection (i) reads: 


Notwithstanding of the provisions of subsection (c) of this section, 
but subject to the provisions of subsection (f) herein, the court shall 
impose an additional fine amount that is at least sufficient to pay 
the costs to the government of any imprisonment, probation, or 
supervised release ordered.' 


Assistant General Counsel, Administrative Office of the United States Courts 


The provision has spawned two areas of ambiguity. 
The words “sufficient to pay the costs to the govern- 
ment of” incarceration or supervision certainly appear 
to imply that the fine is an actual reimbursement, 
payment of costs to the providers of incarceration or 
supervision. This is misleading, however, given the 
funds collected pursuant to this provision are actually, 
as the provision states, a “fine” amount and go into the 
Crime Victims Fund, like all other fines, pursuant to 
42 U.S.C. §10601(b). However, the words “an addi- 
tional fine amount” have generated a significant cir- 
cuit split on whether a fine can be imposed under this 
provision when none has been imposed under the 
subsection (c) fine provision. 


Circuit Split Regarding “Additional” Fine 
for Costs 

Four circuits have held that a court can only impose 
a fine under (i) if it has imposed a punitive fine under 
(c), primarily because of the use of the word “addi- 
tional” in (i). The lead case is United States v. Labat, 
915 F.2d 603, 606-7 (10th Cir. 1990). Cases which have 
followed Labat are United States v. Corral, 964 F.2d 
83, 84 (1st Cir. 1992); United States v. Fair, 979 F.2d 
1037, 1042 (5th Cir. 1992); and United States v. Nor- 
man, 3 F.3d 368 (11th Cir. 1993), cert. denied, 114 S.Ct. 
1102 (1994). 

On the other hand, four other circuits have held the 
opposite: that a court can impose a fine under (i) 
whether or not a fine was imposed under (c). The lead 
case is United States v. Turner, 998 F.2d 534 (7th Cir.), 
cert. denied, 114 S.Ct. 639 (1993), which has been 
followed by United States v. Favorito, 5 F.3d 1338 (9th 
Cir. 1993), cert. denied, 114 S.Ct. 1374 (1994); United 
States v. Sellers, 42 F.2d 116, 119-20 (2d Cir. 1994); and 
United States v. Aguilera, 48 F.3d 327 (8th Cir. 1995). 
The rationale for these cases is the more persuasive. 
The Turner court points out that the two kinds of fines 
are separate, and if none is imposed under (c), the 
other can nonetheless be added to it, because zero is a 
number. Also, the court points out the foolish result of 
the Labat court’s rule: if even one dollar is imposed 
under (c), the court would be mandated to impose costs 
under (i), but if no amount is imposed under (c), the 
court is prohibited from imposing costs under (i). The 
Turner court suggests that the correct procedure is for 
a court to calculate the total fine amount based on 
either or both provisions and then reduce it, waive it, 
or stretch it out in payments according to the defen- 
dant’s present and anticipated ability to pay. 
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This circuit split represents a significant source of 
disparity in sentencing and derives from the U.S. 
Sentencing Commission’s terminology of “an addi- 
tional fine amount.” The Commission could resolve 
this split by enacting an amendment to the guideline 
and its commentary, as suggested below, whereby the 
Commission would clarify that (presumably) it in- 
tended to allow imposition of a fine under either, or 
both, provisions. 


Circuit Split on 


Statutory 
of §5E1.2(i) 

There is another, lesser, circuit split which partially 
involves the misleading nature of the fine for costs 
provision. In 1992 the Third Circuit held that provision 
(i) of §5E1.2 was not authorized by the Sentencing Re- 
form Act (SRA) (and perhaps unconstitutional) in United 
States v. Spiropoulos, 976 F.2d 155 (3d Cir. 1992). Judge 
Becker, writing for the court, found that the SRA did not 
authorize the assessment of costs of incarceration or 
supervision. Moreover, in disagreeing with Hagmann, 
infra, the court found that it was misleading for the 
provision to purportedly collect funds “to pay for costs...” 
when the funds went into the Crime Victims Fund like 
any other fine. The court further noted that the fact that 
the original commentary (which explained the destina- 
tion of the funds) had been deleted only added to the 
confusion. 

On the other hand, all other circuits which have con- 
sidered the issue have upheld the provision. Again, the 
leading case is United States v. Turner, 998 F.2d 534 (7th 
Cir.), cert. denied, 114 S.Ct. 639 (1993) (written after 
Spiropoulos and explicitly distinguishing it). The other 
cases are United States v. Orena, 32 F.3d 704 (2d Cir. 
1994); United States v. Hagmann, 950 F.2d 175 (5th Cir. 
1991), cert. denied, 113 S.Ct. 108 (1992); United States v. 
Watroba, 48 F.3d 933 (6th Cir. 1995); United States v. 
Doyan, 909 F.2d 412 (10th Cir. 1990), and United States 
v. Zakhor, 58 F.3d 464 (9th Cir. 1995). These courts have 
found that the provision implements the goals of the SRA 
cited at 18 U.S.C. § 3553(a) by providing restitution to 
victims, by representing a rough estimation of the seri- 
ousness of the crime, and by providing deterrence, and 
none has found the misleading nature of the provision to 
be a problem. 

This split is not as significant as the former in terms 
of disparity, because so far no other circuits have 
shown an interest in following the Third Circuit on 
this issue, and because the statutory authorization 
argument of Spiropoulos has mostly become mooted 
with the passage of 18 U.S.C. §3572(a)X6), effective 
September 13, 1994, which states that one of the 
factors to be considered in the imposition of a fine is 

(6) the expected costs to the government of any imprisonment, 

supervised release, or probation component of the sentence. 
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The fact that the current guideline is misleading 
about the destination of the funds could be resolved by 
the Commission with an amendment, such as that 
proposed below. 


Additional Confusion Resulting From 
Current Provision 


The General Counsel’s Office of the Administrative 
Office of the U.S. Courts has received numerous calls 
from probation officers saying that offenders under 
their supervision objected to being asked to pay fees to 
providers for such services as electronic monitoring, 
drug treatment, and residence at a halfway house. The 
offender, understandably, contends that he or she has 
already paid such costs because the court and the 
Judgment stated that the fine imposed in the case was 
to “include costs” of supervision. It is difficult to cred- 
ibly explain that, in spite of this terminology, the fine 
imposed was not an actual reimbursement of costs, but 
rather simply a fine for which cost was used as a 
measurement. In sum, the confusing language of the 
provision, allowing this fine “in addition” to the usual 
fine, as well as the terminology of the Judgment form 
which states the fine “includes” costs, has under- 
standably mislead offenders and others—including, 
evidently, Congress (see discussion below)—into 


thinking actual costs are being imposed. 


Collection of Costs of Incarceration by the 
Bureau of Prisons 


To make matters even more confusing, since Janu- 
ary 1, 1995, the Bureau of Prisons has had the techni- 
cal capability (and, indeed, the directive) to assess and 
collect the average cost of 1 year’s incarceration from 
all defendants who are able to pay, but the Bureau is 
effectively prohibited from doing so. 


In 1992 Congress passed the Department of Justice 
Appropriations Act of 1992” which directed the Bureau 
to collect 1 year’s cost of imprisonment from all Fed- 
eral inmates who were financially able to pay. Con- 
gress apparently intended this fee to be an actual 
compensation to the Bureau for costs of incarceration 
by directing that the fees be paid to the appropriation 
for the Bureau of Prisons. However, apparently mis- 
construing §5E1.2(i) as an actual collection of costs 
rather than the measurement of a portion of the fine, 
Congress prohibited the Bureau from collecting the 
costs if a court “imposed or waived” a fine under 
§5E1.3(f) and (i) of the guidelines.* 

The Act was not enforceable until regulations were 
generated and published. On December 15, 1994, at 
28 C.F.R. § 505 et seq., effective January 1, 1995, the 
Attorney General published regulations implement- 
ing the Act. The regulations restate the same prohibi- 


tion for coilection of such fee where a sentencing court 
has waived or imposed a fine under 5E1.2(f) and (i).° 

Certainly, the collection of costs by the Bureau is 
permissible and meritorious. Even Judge Becker spoke 
approvingly of a congressionally authorized collection of 
costs, which was being proposed at the time of the 
Sui 1 opi 

However, the Bureau’s ability to enforce the collection 
of costs provision is effectively nonenforceable given its 
interface with the guidelines. The Bureau of Prisons has 
interpreted the Appropriations Act to require exclusion 
of collection of costs in any case where any fine is imposed 
because of the implication or possibility that at least 
some of it was imposed pursuant to (i). This presumption 
is supported by the fact that the Judgment form itself 
states, “The above fine includes costs of incarceration 
and/or supervision in the amount of $___.” Therefore, 
the Bureau’s ability to collect costs is effectively not 
enforceable wherever any fine is ordered. Further, be- 
cause a fine is mandated unless it is waived under (f) by 
the court,’ the Bureau is also effectively prohibited from 
collecting costs where no fine is ordered because waiver 
is assumed. 


Possible Remedies to the Problem 


What appears to be an easy solution to this problem 
would be to eliminate subsection (i) as an “additional” fine 
amount, making costs a factor in considering how much 
of a punitive fine to impose under subsection (c), pursuant 
to §3572(aX6), and to let the Bureau of Prisons assess and 
collect costs where it can. This “solution” has two draw- 
backs. First, elimination of subsection (i) would appear to 
be contrary to the Commission’s intent to allow a separate 
and “additional” fine amount apart from the fine computed 
within the fine guideline range pursuant to subsection 
(c). 

Second, if (i) were removed, the Bureau’s collection 
authority would be mandated in every case, which would 
generate significant practical problems for the Bureau 
of Prisons. The collection of the costs, and particularly 
the assessment of an inmate’s ability to pay, would 
present a significant logistical and practical burden to 
the Bureau in the post-sentencing setting.” This burden 
is particularly onerous, given the rare case where costs 
can actually be collected, due to the fact that few inmates 
can afford even a small part of the average annual 
imprisonment fee of $21,000, especially while incarcer- 
ated and on top of any monetary obligations imposed by 
the court.”* The Criminal Law Committee has previously 
recognized these same difficulties in the courts’ imposi- 
tion of costs and proposed the elimination of subsection 
(i) in 1988 (although it is true that the adversarial 
process of sentencing is better suited to determine a 
defendant’s ability to pay than is the post-sentencing 
setting of collection by the prisons). 
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Another possible solution is for courts to attempt to 
slalom the interfacing guideline and appropriations pro- 
visions in such a way to allow the Bureau to collect costs 
in certain cases. That is, if the court specifically wants to 
allow the Bureau to attempt to collect the 1 year’s worth 
of costs of incarceration, it may attempt to do so by 
expressly stating on the Judgment that it is not imposing 
or waiving a fine under provision (i). This, however, would 
be complying with the guidelines only if the directive in 
§5E1.2(a) to always impose a fine were interpreted as 
referring only to the fine as computed under subsection 
(c). This tenuously appropriate procedure, while not rec- 
ommended, is at least superior to that of a court ordering 
the Bureau to collect the costs, a procedure which has been 
attempted by some courts. 


Recommended Change to the Guideline and 
Commentary 

The third, and best, option is to change the guide- 
line and commentary to remove the ambiguity and 
misleading nature of the fine for costs, resolve the 
circuit splits, and thereby restore uniformity in sen- 
tencing in this regard. Retaining, but clarifying, the 
provision provides the maximum options to the sen- 
tencing court and allows the adversarial sentencing 
process to determine a defendant’s ability to pay. One 
possible amendment would be that set out below, 
which would resolve the circuit splits and avoid the 
confusion which the current language of the subsec- 
tion generates. It removes the “an additional” lan- 
guage and clarifies that the fine provision is for a 
“separate and specific” fine amount which “reflects” 
(rather than is “sufficient to pay for”) costs. The pro- 
posed commentary reinforces these changes and 
states that this fine amount could be imposed “in 
addition to the fine, if any, imposed under subsection 
(c).” It also states directly, as did the original commen- 
tary which was deleted, the fact that the funds go into 
the Crime Victims Fund. 

The following are proposed changes to the provision 
and its commentary. New language is in italics and 
language to be omitted is lined through. 

Proposed change to $5E1.2(i): 


Notwithstanding ef the provisions of subsection (c) 
of this section, but subject to the provisions of subsec- 
tion (f) herein, the court shall impose a separate and 
specific an-additienal fine amount which reflects that 
is-atleast-sufficientte-pay the costs to the government 
of any imprisonment, probation, or supervised release 
ordered. 


Proposed change to Note 7, $5E1.2: 


Subsection (i) provides for a separate and specific 
portion of the total an-additienal fine amount which 
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reflects saffieientte-pay the costs of any imprisonment, 
probation, or supervised release component of the sen- 
tence erdered, subject to the defendant's ability to pay 
as prescribed in subsection (f). In making a determi- 
nation as to the amount of any fine to be imposed under 
this provision, the court may be guided by reports 
published by the Bureau of Prisons and the Adminis- 
trative Office of the United States Courts concerning 
average costs. These costs are authorized to be in- 
cluded in the total fine amount, in addition to the fine, 
if any, imposed under subsection (c), by 18 U.S.C. 
$3572(a)(6). All fines, with few restrictions, are paid 
into the Crime Victims Fund in the United States 
Treasury, pursuant to 42 U.S.C. § 10601(b) and (c). 


Conclusion 

Until a suitable change is made to the guideline and 
the commentary, probation officers, armed with an 
understanding of the nature of the fine for costs, will 
hopefully at least be able to explain the nature and 
destination of this fine to offenders who are also asked 
to provide actual costs during supervision, and will be 
better able to advise courts in imposing fines at sen- 
tencing. 

NOTES 


lapplication Note 7, which relates to provision (i), reads: 
Subsection (i) provides for an additional fine sufficient to pay the 
imprisonment, supervised release 


reports by 
trative Office of the United States Courts concerning average costs. 
*PL. 102-395 (1992). 
*PL. 102-396, §111(a). 


September 1995 


“For fiscal year 1994 and thereafter, fees collected in accordance 


alia, 
prevention programs.” P.L. 102-395, § 111(aX7). 


SPL. 102-396, § 111(aX4) reads: “The Attorney General shall not 
collect such fee from any person with respect to whom a fine was 
imposed or waived by a judge of a United States District Court 
pursuant to section 5E1.2(f) and (i) of the United States Sentencing 
Guidelines, or any successor provisions.” 


®§ 505.4, Federal Register, Vol. 59, No. 240, p. 64782. 


™Defendants impose high costs on society not only through the 
damage of their crimes but also through the financial costs of 
incarcerating them as a result of those crimes. Sa ae 
may well authorize such a penalty in the near future . 
branch hs propane hat prisoners 
to pay a fee to cover the costs of their imprisonment... 
has not, as of yet, authorized such a penalty. The Commission, in 


juncture, has 


therefore overstepped its bounds.” 976 F.2d at 169. 


®This is the language of the new Judgment form AO 245B (3/95) 
Sheet 5, Part A—Criminal Monetary Penalties, soon to be distrib- 
uted, but prior Judgment forms have contained substantially the 
same wording. 


5E1.2(a). 


1°The Commission's intent is obvious not only from subsection (i), 
which states this fine amount is in addition to that of subsection (c), 
but also from subsection (b) to §5E1.2, which states that, “Except as 
provided in subsections (f) and (i) below . . . the fine imposed shall 
be within the range specified in subsection (c) below.” 


The Bureau, for example, has no investigative staff to resolve 
what would no doubt be numerous inmate claims of financial inabil- 
ity to pay cests, sometimes based on supposed changed circum- 
stances subsequent to sentencing. Conceivably, probation officers 
might be asked to resolve such disputes. The sentencing hearing 
appears to be the best vehicle within which to resolve a defendant's 
ability to pay. 


120nly 20.2 percent of cases had any kind of fine imposed at all 
according to the Sentencing Commission’s 1994 Annual Report, 
Table 22, p. 60. 


appropriation Federal Prison System, ‘Salaries and expenses’, and 

. subsection (f). In making a determination as to the amount of any 
fine to be imposed under this provision, the court may be guided 


Drug Abuse: A national survey conducted by the 
University of Michigan’s Institute for Social Research 
finds that 13 percent of 8th-graders has experimented 
with marijuans in the past year, which is twice the 
level of 3 years ago. Also, nearly one of three 12th- 
graders said they had used marijuana at least once in 
the past year, an increase over the previous 2 years. 

A survey conducted by the Center on Addiction and 
Substance Abuse at Columbia University, which ques- 
tioned 400 adolescents, reveals that drug abuse among 
youth ages 12 to 17 is viewed as the most serious 
problem they face—more than sex, violence, or their 
parents. More than 80 percent of 10th- and 12th- 
graders report that marijuana is easy to obtain; 54 
percent say that cocaine or heroin is easy to obtain. 

White House Drug Policy Director Lee P. Brown 
stated that the dangers of the use of marijuana have 
been overlooked for too long and that its abuse now 
sends as many people to the hospital as cocaine. 

Juvenile Offenders and Violence: In a report on 
juvenile crime, authors Howard Snyder and Melissa 
Sickmund, with the National Center for Juvenile Jus- 
tice, conclude that the proportion of violent crimes com- 
mitted by juveniles is disproportionately high compared 
with their share of the U.S. population, but that the 
number of these crimes is growing. 

Juvenile Offenders and Victims: A Focus on Violence 
reports that between 1988 and 1992, juvenile arrests for 
violent crime increased nearly 50 percent. However, 
while juveniles are currently responsible for only 19 
percent of all violent crime, it is estimated that by the 
year 2010, the number of arrests for violent juvenile 
crime will more than double and the number of juvenile 
arrests for murder will increase nearly 150 percent. 

A recent study by the National League of Cities finds 
that in the past 5 years, school violence has increased 38 
percent in the 700 communities surveyed. Only 11 per- 
cent of the respondents report that school violence is not 
a problem. 


*Editor’s Note: Federal Probation is pleased to introduce 
“Juvenile Focus,” a column by Alvin W. Cohn, D.Crim., dedi- 


Juvenile Focus*” 


By Atvin W. Conn, D. Crm. 
President, Administration of Justice Services, Inc., Rockville, Maryland 


Serious injuries occurred in 48 percent of central city 
schools, 19 percent of suburban schools, 24 percent of 
non-metro schools, and 21 percent of rural city schools. 
Almost 70 percent of communities say local police are 
being assigned to patrol schools; and 40 percent report 
that neighborhood gangs are a major contributor to 
school violence. To obtain a copy of the report (NCJ 
153569), contact the Juvenile Justice Clearinghouse at 
(800) 638-8736. 

National Institute of Mental Health: NIMH is 
making available over $3 million in funds, which are 
earmarked for 20 research proposals that study youth 
and family violence and their ties to traumatic stress. 
The Institute is particularly interested in studies that 
shed light on serious and chronic offenses committed by 
young, African-American men. The deadline is October 
1st. For more information, contact Susan Soloman at 
(301) 443-3728. 

Waivers of Juveniles to Criminal Court: Accord- 
ing to a study prepared for the Office of Juvenile Justice 
reports that an estimated 11,700 juvenile delinquency 
cases were transferred to criminal court by judicial 
waiver in 1992. Waivers increased 68 percent from 1988 
to 1992. Over this 5-year period, the number of waivers 
doubled or nearly doubled for all offense categories ex- 
cept property offenses. Judicially waived cases ac- 
counted for fewer than two percent of the cases formally 
processed in juvenile courts in 1992 and primarily in- 
volved drug and person offenses. Nationwide, an esti- 
mated 176,000 cases involving youth under age 18 were 
tried in criminal court in 1991 because they were consid- 
ered adults under the various states’ laws. 

Coordinated Drug Treatment for Youth Pro- 

ject: The CDTY project was created in 1991 by the 
Kenosha County (Wisconsin) Department of Social 
Services in order to serve youth aged 10-18 who were 
exhibiting a variety of substance abuse and mental 
health problems (dually diagnosed). The targeted 
group was largely adjudicated delinquents and other 
youth at risk of delinquency because of their substance 
abuse. 
The project was designed to develop a coherent sys- 
tem of response by adding case management capabili- 
ties within the youth mental health system, at juvenile 
court intake, and in the schools. Over the project’s first 
3 years, 184 youths and their families have received 
intensive services through CDTY. 

As a consequence of intensive interventions by Mo- 
bile Treatment Teams, composed of pairs of a certified 


cated to news and information about juvenile delinquency 
: and justice. Dr. Cohn, president since 1974 of Administration | 

of Justice Services, Inc., in Rockville, Maryland, was pre- 

oT viously director of training at the National Council on Crime r 

and Delinquency. He is author of The Future of Juvenile | 

Justice Administration: Evolution v. Revolution (1994), as : 
well as numerous articles on correctional management. 1 
Please send information about new developments and pro- } 
grams in juvenile corrections to: Alvin Cohn, President, Ad- “ 

. ministration of Justice Services, Inc., 15005 Westbury Road, | 
Rockville, MD 20853. 
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alcohol and other drugs counselor and a master’s level 
family therapist, and with small caseloads, 80 percent 
of the at-risk clients remained crime-free for a year 
after beginning program participation; 77 percent 
were able to remain in their homes; 75 percent re- 
ported decreased use of alcohol or other drugs follow- 
ing treatment; and 92 percent said they found the 
program to be useful in addressing their problems. For 
further information, contact Director Sy Adler at (414) 
653-6516. 

Juvenile Detention Training: A partnership has 
been formed among the Juvenile Justice Trainers As- 
sociation, the National Juvenile Detention Associa- 
tion, the National Association of Juvenile Correctional 
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Agencies, and the School of Criminal Justice at Michi- 
gan State University to implement a unified, multi-year 
strategy for training of line staff in juvenile detention 

Funded by OJJDP, a Center for Research and Profes- 
sional Development will be established, with goals to 
include: (a) survey research to determine staff training 
needs, (b) standardized curriculum development and 
dissemination, (c) basic training course development for 
juvenile corrections line staff, (d) delivery of training for 
trainers, (e) technical assistance, and (f) the design of a 
line staff certification program. For further information, 
contact NJDA Center for Research and Professional 
Development at (517) 432-1242. 


JOURNAL OF CRIMINAL LAW AND 
CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


Reviews of Professional Periodicals 


“Sentencing Guidelines and Prison Popula- 
tion Growth,” by Thomas B. Marvell (Winter 
1995). For those of us who have been around the 
criminological scene for a long time, it is curious to find 
that the current motive for sentencing guidelines is 
quite different from the concept and intention that 
fostered the development of them a couple of decades 
ago. Originally, and for the most part, sentencing 
guidelines were promoted as an antidote for sentenc- 
ing disparity. The issue of sentencing disparity was 
multidimensional, and it extended considerably be- 
yond the fundamental aspect of similar punishments 
for similar crimes. The prevalence of the rehabilitation 
model (which caused sentences to be shaped more by 
the treatment needs of offenders than by the crime the 
offenders committed) and the mounting evidence of 
racial and sex discrimination in sentencing made the 
issue of disparity complex. Nonetheless, concern re- 
garding sentencing disparity was a major driving force 
behind the development of sentencing guidelines. 

A later concern, coincident with the decline of the 
rehabilitation model, has been light punishments that 
are deemed insufficient to achieve deterrence and just 
deserts. Today, in large measure, sentencing guide- 
lines are expected to help moderate the explosive 
growth in prison populations. The rise in prison popu- 
lations has been mainly attributed to the expansion of 
mandatory minimum sentences. More or less forgot- 
ten is the impetus that the rehabilitation model used 
to give to imprisonment, especially at the juvenile 
court level. The underestimation of the rehabilitation 
model’s effect on imprisonment can, in part, be traced 
to the euphemisms widely employed by the model. The 
essence of imprisonment is deprivation of liberty, and 
when prisons are termed treatment centers or hospi- 
tals and when incarceration is nominally motivated by 
the need for therapy rather than any need for punish- 
ment, it is easy to lose sight of the core meaning of 
imprisonment. In any case, the author of this article 
begins by reporting that United States prison popula- 
tions have increased almost 400 percent during the 
years between 1968 and 1993. He notes that sentenc- 
ing guidelines in several states have acquired the 
function of limiting prison population growth. In at 


least six of these states, legislatures have charged 
guideline creators to tailor sentences to prison capac- 
ity. 

Using 1990 as a cutoff date, the author found that 
nine states had presumptive sentencing guidelines— 
Delaware, Florida, Michigan, Minnesota, Oregon, 
Pennsylvania, Tennessee, Washington, and Wiscon- 
sin. The guidelines are keyed to severity of the crime 
and to criminal history. Of the nine states, only Michi- 
gan, Pennsylvania, and Wisconsin were not bound by 
legislation to consider prison capacity in drafting the 
criteria for establishing sentencing guidelines. The 
chief research question adopted by the author was 
whether sentencing guidelines are associated with 
moderation in the growth of prison populations. 

Using regression analysis and a multiple time series 
design, the author engaged prison population data for 
the years 1976 to 1993 as gathered by the Bureau of 
Justice Statistics. He found that sentencing guidelines 
are strongly associated with slower growth of prison 
populations. Sentencing guidelines were found to have 
little impact on the number of people sent to prison so 
that the changes in prison population growth were 
mainly due to lessening in the length of prison terms. 
The author observes“. . . that legislative directives to 
consider prison capacity are associated with modera- 
tion in prison population growth. All states with this 
directive show this association and none without the 
directive show it (with the possible exception of Wis- 
consin).” 

Of course, as the author readily points out, associa- 
tion is not causation. He astutely provides three cau- 
tions in interpreting his findings. First, there is no 
certainty that mandates to consider prison capacity 
were actually followed. He gives the example of the 
Federal Sentencing Commission which, in its zeal to 
increase the severity of sentences, ignored the charge 
of Congress regarding prison capacity. Second, there 
is the factor of historical trends where “ . . . the 
moderation of growth might simply be a return to 
normal levels that would have occurred without the 
guidelines.” Third, something may have happened in 
the six states to begin moderating prison growth even 
before the guidelines were implemented (intensive 
supervision programs, for example). If, indeed, sen- 
tencing guidelines have been significantly motivated 
by the desire of legislatures to stem the excessive 
growth of prison populations, then it could reasonably 
be expected that a slowdown in the growth is a result 
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of broad efforts involving several devices and not nec- 
essarily the sole result of sentencing guidelines. 
Given the inconclusive nature of his research, it is a 
little surprising that the author ends his article by 
saying that his findings“... are a refreshing departure 
from the usual negative results when evaluating 
criminal justice reforms.” He goes further by saying 
that “sentencing guideline laws, thus, run counter to 
the current sentiment that little in the criminal justice 
system works as intended.” However, in this latter 
exultation, he seems to be referring more to the reduc- 
tion of sentencing disparity, as shown by the unspeci- 
fied research of others, than to anything else. 
“Legal Enforcement of Morality,” by Kent 
Greenawalt (Winter 1995). This article is a compact 
think piece that manages to securely weave its way 
through treacherous straits of philosophical ideas. 
One will not find much that is truly new here, and John 
Stuart Mill’s classic essay, On Liberty, is inevitably 
pivotal to the author’s discourse. The subject of the 
article inescapably leads to trying convolutions and 
frustrating equivocations. It should not be expected 
that one will come away from reading the article with 
a firm set of principles or guidelines for legal policy. 
The ideas presented are best handled if they are al- 
lowed to simmer in the mind instead of being system- 
atically dissected. Indeed, no treatise of this sort can 
be expected to produce an unassailable prescription. 
Although not directed to specific current issues, the 
article is timely in light of some of the hotly debated 
matters of today. Laws affecting homosexuality, por- 
nography, drug use, suicide, prostitution, sodomy, and 
even seatbelts are, with many others, touched upon in 
this discursive article. Of particular interest to crimi- 
nologists is the way morality is analyzed in the context 
of harms (the central notion of J. S. Mill). There are 
many criminologists today who are seeking to redefine 
their field of study by breaking free of the boundaries 
of the criminal law and including the study of various 
harms independent of any listing in criminal statutes. 
Whether by criminalization or other means, the scope 
of proscribed behaviors and, in some cases, what 
seems like proscribed thinking, is being enlarged. It 
may be startling to some that the author makes a case 
(not his main point, however) for such enlargement. 
Moreover, the author is inclined toward an affirmative 
answer to the question implied by the title of his 
article. In other words, his analysis leads to a conclu- 
sion that legal enforcement of morality is appropriate 
in many instances. He asserts that much legal enforce- 
ment of morality is uncontroversial. “Disagreement 
arises only when the law enforces aspects of morality 
that do not involve protecting others from fairly direct 
harms.” In providing a framework for his discussion, 
the author conceptualizes five areas where people 
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raise questions about legal enforcement of morality. 
They are: 
(1) to perform acts that benefit others, (2) to refrain from acts that 
cause indirect harm to others, (3) to refrain from acts that cause 


harm to themselves, (4) to refrain from acts that offend others, 
and (5) to refrain from acts that others believe are immoral. 


The aforementioned areas of questioning, as compli- 
cated as they are, are made even more complicated 
when moral judgments are essentially religious or 
when taxes are used to discourage behavior the gov- 
ernment doesu’t forbid outright, for example, the 
smoking of tobacco. 

Perhaps the most difficult and most argued question 
regarding the legal enforcement of morality relates to 
situations where there is neither harm to others or 
harm to self. Objective immorality which divorces 
morality from harm sits athwart the dictum of J. S. 
Mill who said “the only purpose for which power can 
be rightfully exercised over any member of a civilized 
community, against his will, is to prevent harm to 
others.” Mill would not countenance exercising power 
over a person for his or her “own good.” Notwithstand- 
ing Mill’s view of the world, the author cites arguments 
that may justify legal enforcement of morality as such. 
One of his examples is human sex with animals, which 
is almost universally criminalized even in the absence 
of animal protection considerations. There is the argu- 
ment that a community should have the right to en- 
force its own morality as a means of maintaining the 
community structure. The author states: 

Various reasons may explain why societies should punish acts 

that people regard as immoral, even when no identifiable indi- 

viduals are harassed. The strongest of these arguments rest on 
undesirable consequences to the social fabric; even these are 


much easier to assert than to support with persuasive factual 
hypotheses. 


This article is replete with examples of the dilemmas 
that face the legal system when it addresses morality. 


The author’s key message is “to avoid reductionist 
simplicities.” 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“My Wife Is Married and So Is My Girlfriend: 
Adaptations to the Threat of AIDS in an Arrestee 
Population,” by Scott H. Decker and Richard 
Rosenfeld (January 1995). The thrust of the public 
health campaign to reduce the spread of Human Im- 
munodeficiency Virus (HIV) has focused on promoting 
safe sex and reducing unsafe intravenous drug use. 
Since persons arrested for crimes are at higher risk for 
HIV, this article examines the extent to which this 
population has received the message, whether the 


message received was the one intended, and how safe 
sex information is put into practice. 

Data for this study were collected as part of the Drug 
Use Forecasting program sponsored by the National 
Institute of Justice and were based on 959 interviews 
of arrestees in St. Louis, Missouri. Since the St. Louis 
sample had a disproportionately large percentage of 
blacks (83 percent), some caution in extending the 
findins to other large cities is necessary. 

Arrestees first were asked about their perceived 
exposure to Acquired Immune Deficiency Syndrome 
(AIDS) and then responded to an open-ended inquiry 
as to precautions taken to prevent HIV exposure. The 
responses were organized along three basic dimen- 
sions of variability: (a) relational closure, (b) technical 
assistance, and (c) personal and social typification. 
Items of relational closure included abstention, mar- 
riage, and monogamy. Items of technical assistance 
included testing and condoms, and items of personal 
and social typification included judging by appearance 
and inquiries into past behavior. 

The study demonstrates that arrestees in St. Louis 
engaged in a variety of sex practices that placed them 
at risk for contracting HIV and that they practiced safe 
sex methods of questionable effectiveness. The study 
further suggests that, in a high risk population, the 
safe sex message assumes a variety of forms between 
its pronouncement and implementation. 

The impact of these findings is substantial. The 
findings highlight the fact that members of this high- 
risk group either take no precautions against the 
sexual transmission of HIV or falsely assume that the 
precautions they take are effective. The data further 
suggest not only that clear messages about safe sex 
practices need to be disseminated but that referral 
material and condoms need to be provided to each 
arrestee. 

“Sweeping Out Drugs and Crime: Residents’ 
Views of the Chicago Housing Authority’s Public 
Housing Drug Elimination Program,” by Susan 
J. Popkin, Lynn M. Olson, Arthur J. Lurigio, 
Victoria E. Gwiasda, and Ruth G. Carter (Janu- 
ary 1995). The reduction of crime and violence in 
public housing developments has long been a source of 
concern, but neither traditional law enforcement nor 
resident-based initiatives by themselves have been 
very successful in improving tenant safety. This article 
describes one of the country’s most extensive public 
housing authority anticrime efforts and examines its 
effects on tenants’ perceptions of crime, safety, and 
disorder. 

The authors begin with an examination of crime in 
public housing, citing factors contributing to public 
housing problems. The net effect is that conditions in 
public housing are now substantially worse than they 


REVIEWS OF PROFESSIONAL PERIODICALS 


were a decade ago. Violence has escalated, costs of 
drug-related violence and community disintegration 
are profound, and the cumulative effect has been one 
of depression, lack of motivation, and hopelessness. 

A historical perspective is presented beginning with 
research during the 1970’s focused on the charac- 
teristics of public housing that make it particularly 
vulnerable to crime and social disorder. During the 
1980's, crime prevention shifted from physical design 
changes to aggressive law enforcement tactics. By the 
late 1980's, policymakers agreed that successful anti- 
crime efforts in housing projects must be a collabora- 
tive effort among police, public housing authority, 
social service agencies, and residents. 

The remainder of the article focuses on the Chicago 
Housing Authority Public Housing Drug Elimination 
Program. The program consists of four major compo- 
nents: Operation Clean Sweep, security, tenant patrol, 
and drug prevention services. The study reported in 
this article surveyed respondents’ perceptions of the 
programs’ effects on drugs and crime in two housing 
developments chosen for their preexisting differences 
in crime rates and population stability. Overall, re- 
spondents in the better organized development re- 
ported more favorable perceptions of the program. 
Respondents in both, however, believed that the pro- 
gram had an overall positive impact on crime and 
disorder. 

The results also suggest that public housing authori- 
ties should engage more vigorously in followup proce- 
dures to consolidate initial gains. Also, the reliable 
presence of effective security guards seems to be a 
critical factor in maintaining tenant safety, and the 
program should work harder to increase residents’ 
knowledge of services. Similarly, it is recognized that 
several factors endemic to public housing make the 
establishment of organized and effective crime control 
initiatives extremely challenging. 

In conclusion, these findings should be interpreted 
with some caution because they are based on residents’ 
retrospective self-reports. The data, however, provide 
valuable insights for future public policy determina- 
tion and stress the importance of a full range of inter- 
action among law enforcement, housing management, 
social services, and residents. 

“Mandatory Penalties, Victim Cooperation, 
and the Judicial Processing of Domestic Abuse 
Assault Cases,” by Christopher Carlson and 
Frank J. Nidey (January 1995). As a result of the 
focus both on the prevalence and seriousness of the 
problem of domestic violence, many states have en- 
acted changes in the criminal law in efforts to ix:prove 
the response of the judicial system to domestic vio- 
lence. In this article, the authors examine the impact 
of mandatory sentencing on various aspects of case 
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processing, on conviction rates, and on sentences of 
cases in one Iowa county. 

Initially, lowa’s domestic abuse assault statutes are 
examined, and changes including mandatory jail sen- 
tences and mandatory participation in a batterers’ 
education program are noted. To assess the effects of 
statutory changes in the law, the study examined half 
of all serious and aggravated misdemeanor domestic 
abuse assault cases in the year preceding and in the 2 
years immediately following the changes in the law. 

Brief attention is given to the study sample and the 
sample characteristics, followed by a discussion of 
adjudication, case processing, and sentencing, which 
reveals that various aspects of the processing of do- 
mestic abuse cases changed substantially after the 
statutory changes. Convictions in domestic abuse 
cases became more difficult and case processing be- 
came more complicated and time consuming. By re- 
ducing the incentive to plead guilty, mandatory 
penalties highlighted the crucial importance and prob- 
lematic role of the victim in the prosecution of domestic 
abuse cases. In fact, mandatory penalties may have 
enhanced the significance of many of the factors con- 
tributing to victims noncooperation. 

In conclusion, the data suggest that mandatory pen- 
alties decreased the conviction rate by reducing the 
incentive for defendants to plead guilty and increased 
the importance of the victim in obtaining convictions. 
This raises several questions. First, what additional 
steps are necessary to increase the cooperation of 
victims or to increase the likelihood of convicticns 
without victim testimony? Second, is the deterrent 
effect of jail sentences and batterers’ education offset 
by the decline in the conviction rate? Third, do man- 
datory penalties decrease the ability of the prosecution 
to balance the goals of the criminal justice system with 
victims’ needs? These questions demonstrate the com- 
plexity of fashioning criminal justice remedies for the 
problems of domestic violence. 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by RONALD P. TETU 


“Canada’s Firearms Proposals,” by Russell 
MacLeilan (April 1995). In May 1994 the Canadian 
Minister of Justice was asked by the Canadian Prime 
Minister to develop and bring forward proposals to 
achieve more effective control over firearms so as to 
prevent violence while at the same time respecting the 
fact that many law-abiding Canadians use guns for 
legitimate purposes. Thus, the proposed legislation 
focused on three broad categories: criminal sanctions 
for the use of firearms in crime; controls over firearms 
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in private ownership; and efforts to reduce firearms 
smuggling and trafficking. 

The proposed legislation introduces tough new pen- 
alties whenever firearms are used in 10 specific seri- 
ous crimes. Henceforth, whenever a person commits 
the indictable offenses of criminal negligence causing 
death, manslaughter, attempted murder, causing bod- 
ily harm with intent, sexual assault with a weapon, 
aggravated sexual assault, kidnapping, hostage- 
taking, robbery, or extortion, there will be a manda- 
tory minimum penitentiary term of 4 years together 
with a lifetime prohibition against the possession of 
restricted and prohibited firearms and a minimum 
10-year prohibition on all other firearms. In addition, 
minimum mandatory prison sentences are also pro- 
posed for the possession of a stolen firearm and the 
possession of a handgun without a license if it is loaded 
or if its owner has ammunition at hand. 

When it comes to the regulations governing access 
to firearms in Canada, two specific measures have 
been adopted. The first is the proposal to ban a signifi- 
cant number of handguns and a wide variety of mili- 
tary type weapons. The second is the establishment of 
a universal registration system for all firearms. 

Effective January 1, 1995, 21 types of paramilitary 
firearms, comprising more than 200 individual mod- 
els, were prohibited. The further sale of handguns 
with a barrel length under 105 mm and handguns of 
.25 or .32 calibre will be prohibited because they have 
few legitimate sporting purposes (approximately 60 
percent of the handguns currently registered to Cana- 
dians—a total of some 553,000 handguns). In addition, 
all handgun owners will be required to prove every 5 
years that they continue to use the gun for a purpose 
expressly identified in the legislation, namely, for target- 
shooting, gun collecting, or occupational purposes. If 
not, the owner will have to sell or otherwise dispose of 
the firearm. 

Prohibited firearms in the hands of individuals are 
dealt with in one of the following ways. Where appro- 
priate, owners of such firearms are required to dispose 
of them immediately and may be compensated. The 
second means of dealing with prohibited firearms in 
the hands of individuals is to allow limited retention 
and sale of these guns. People who have a “grandfa- 
thered” firearm, which falls into a specific category, 
will be able to buy from and sell to other individuals 
with firearms in the same category. 

The most controversial area in the proposed legisla- 
tion is the subject of universal registration. It is the 
Federal Government’s position that the firearms reg- 
istry will significantly enhance public safety in four 
main areas without imposing excessive constraints on 
hunters, farmers, and target shooters. First of all, a 
registration system will assist the police when they 


are responding to domestic disturbances. Secondly, a 
registration system will help encourage safe storage 
by reminding owners of their responsibility to comply 
with safe storage requirements. Thirdly, registration 
will also be key to tackling the serious problem of gun 
smuggling. Lastly, the registration system will utilize 
advanced technology. It will be user-friendly, efficient, 
and cost-effective and will not impose exorbitant fees 
on gun owners. 

Finally, with regard to gun smuggling, the Federal 
Government proposes to end the practice of using 
Canada as a transit point for deliveries of weapons to 
countries that would not allow their direct entry. Ad- 
vance permits would also be required for all shipments 
of firearms arriving in Canada, and there would be 
increased criminal penalties for smuggling along with 
enhanced commercial inspections and enforcement at 
the borders. 


The Government hopes that the legislation will 
eventually provide a fundamental shift in how people 
think about guns and the role they play in Canadian 
society. Although people will continue to hunt for rec- 
reation and sustenance, target shoot, and collect fire- 
arms, in the final analysis there will be fewer 
accidents, fewer gun thefts, fewer domestic tragedies, 
and fewer smuggled weapons. 


“Bill C-68: Simple Problem, Complex Solu- 
tions,” by Neil Boyd (April 1995). According to 
Canadian justice statistics, Canada in 1993 saw more 
than 1,400 firearms deaths. More than 1,000 of these 
deaths were suicides. There were about 250 killings 
with rifles, shotguns, and handguns and about 100 
deaths from accidents. In more than 80 percent of the 
homicides, the victim and offender knew each other 
well, either intimately or as acquaintances; there was 
typically a history of discord and dispute. When guns 
are used in the commission of criminal offenses, the 
most empirically likely scenario is that a female victim 
will be killed in her home by a male she knows well. 

Bill C-68 sets out to register all guns and to renew 
possession permits for rifles, shotguns, and handguns 
every 5 years. The bill will also prohibit certain kinds 
of “military” weapons and impose increased penalties 
for the use of a gun in the context of a criminal offense. 

Since firearms kill and maim, and since research has 
shown that the better armed the population of a given 
state, the more likely it is to experience homicides and 
suicides with firearms, the best way to reduce firearms 
control is not by legislation but by reduced gun own- 
ership. The author argues that the substantial benefit 
of Bill C-68 is that it forces gun owners to think about 
the value and the consequences of gun ownership at 
least every 5 years. This, he believes, will eventually 
lead to a reduction in gun ownership as full registra- 
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tion and permits requiring renewal may cause some 
gun owners to rethink the wisdom of continuing use. 

The author believes that Bill C-68 is worth support- 
ing. The author cites that it is the most politically 
acceptable compromise and enjoys wide support 
among Canadians. Public opinion established that 86 
percent of Canadians support the registration of all 
firearms, 84 percent support a ban on military weap- 
ons, and 71 percent support a prohibition of handguns. 

Because of changes in the demographic structure of 
the population and changes over time within Cana- 
dian social life, the author does not believe that the 
legislation will have an immediate impact on either 
the homicide, the suicide, or the armed robbery rate. 
He does believe that over a period of time the legisla- 
tion will have an educative impact on the population. 

Thus, concludes the author, the task of Bill C-68 is 
not only to regulate, to prohibit, and to punish the 
criminal misuse of firearms but, more importantly, to 
educate and support the Canadian public in the per- 
ception that an armed populace is a more dangerous 
populace. 


THE BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER 


“Rough Seas? Contemporary Piracy in South- 
east Asia,” by John Vagg (Winter 1995). The author 
conducted a study regarding modern-day piracy in the 
waters in Southeast Asia surrounding Singapore, In- 
donesia, Malaysia, and the Philippines. This study set 
out to look at why contemporary piracy occurs and why 
it occurs mainly in certain parts of the world. 

Piracy is nothing more than theft or robbery, with 
the distinction that it takes place on a ship on the high 
seas. The victims of piracy generally have limited 
ways to protect themselves, and the target ship gener- 
ally cannot hide or outmaneuver the pirates who at- 
tack it. The problem with determining contemporary 
piracy is that there are limited statistics available 
showing how many attacks actually occur. Oftentimes 
ships are at sea for many months before they report 
an incident, some incidents go completely unreported, 
and due to certain cultural and ethnic situations, 
piracy is not reported for fear of retribution. The 
author determined that contemporary piracy occurs 
when three factors coalesce at the same time: economic 
dislocation brought about by rapid development; rec- 
ognition of piracy as an available cultural possibility; 
and opportunity. Furthermore, piracy appears preva- 
lent in Asian waters as it is believed to be sometimes 
condoned and even conducted by state agencies. Pi- 
racy, like smuggling and corruption, may be a source 
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of unofficial income for military or law enforcement 
personne! and their agencies. Piracy may flourish as 
long as local law enforcement units can shield their 
staff from investigations and sanctions. Piracy will 
become less common when central law enforcement 
authorities threaten to crack down. 

Piracy occurs when there is economic dislocation 
brought about by rapid development. Countries with 
developing economies frequently suffer high crime 
rates, partly because development leads to structural 
changes in the economy and the dislocation of seg- 
ments of the working population. The economy often 
cannot support the level of migration to the developing 
areas, and partly because prices often rise much faster 
than wages in such areas, high levels of poverty appear 
in the population. Thus, certain individuals often find 
a difficult adjustment to the new circumstances, and 
because ships are viewed as an easy target for theft, 
crime rates tend to soar. 

Additionally, opportunity for piracy is fairly 
straightforward because modern shipping patterns in 
Southeast Asia have ships flowing through a number 
of choke points through narrow channels often close to 
shore and used by a large number of vessels. Ships 
must travel slowly in order to navigate narrow chan- 
nels. Pirates are able to find hiding places among other 
ships and can have their pickings of ships to victimize. 

Moreover, the populace in the area of Southeast Asia 
may believe that raiding ships at sea is culturally 
acceptable. Over the centuries, raiding ships appears 
to have been very common and profitable for both 
governments and pirates alike. Residents in areas 
where pirates operated often received the fruits of 
pirate crimes as the money or goods stolen were often 
placed back into the communities. Therefore, piracy 
was viewed as an economic benefit and thus often 
pursued. 

Moreover, piracy can only flourish when there is 
official corruption. Many pirates need the protection 
of law enforcement in order to do their raiding. If 
government officials surreptitiously sanction pirating, 
it will only flourish and become more of a norm. 

By 1990 pirating appeared to reach its peak in 
Southeast Asia. Then over the next few years, many 
shipping firms brought pressure to bear on various 
Indonesian government authorities, and crackdowns 
occurred against pirates operating in Southeast Asia. 
A number of arrests were made, stolen merchandise 
was recovered, and there was belief that convictions 
would occur. Just as suddenly as pirating peaked in 
1990, by 1993 it had suddenly ceased and the level of 
pirating has decreased dramatically. There could be 
many explanations for this. The author believes that 
it ties into economic development and official corrup- 
tion, whereby as the economies expanded to provide 


September 1995 


jobs for citizens, individuals turned away from pirat- 
ing. Crackdown on official corruption occurred and 
removed the protection the pirates enjoyed from law 
enforcement authorities, thus speeding the demise of 
pirating. 

“Quality and Effectiveness in Probation Offi- 
cers’ Reports to Sentencers,” by Loraine 
Gelsthorpe and Peter Raynor (Spring 1995). The 
Criminal Justice Act of 1991 made significant at- 
tempts to change the court’s approach to sentencing. 
Included in the act was the expansion of the presen- 
tence report to a major role in helping courts to assess 
the seriousness of offenses and to consider an of- 
fender’s suitability for a particular sentence. Before 
the Criminal Justice Act of 1991, the presentence 
report would have been optional for many types of 
cases, but now a sentencing court must obtain and 
consider a presentence report before imposing a cus- 
todial sentence or any of the more restrictive commu- 
nity sentences including community service and 
probation. Courts worried about the number of addi- 
tional reports which would be required, the resources 
needed to provide them, possible delays, and the pros- 
pect of additional remands into custody. Probation 
officers were also reluctant to prepare presentence 
reports on defendants who had pled not guilty and 
with whom they could not discuss the alleged offense. 
Officers were also opposed to the preparation of re- 
ports in very short timeframes, believing that this 
would reduce the quality of reports presented to 
courts. 

A review of practices showed that probation officers 
would orally describe background information on of- 
fenders from the witness box. By 1970 the emphasis 
was shifted to written reports, and a review of sen- 
tences imposed based on recommendations from the 
reports shows that there has been a high level of 
agreement between probation officers’ recommenda- 
tions and the sentences passed by the courts. 

The authors conducted a study to measure the qual- 
ity of presentence reports presented to courts. Inter- 
views with judges were necessary to gain their views 
on the quality of presentence reports and how effective 
the presentence reports were in the sentencing proc- 
ess. 

The authors observed that quality control proce- 
dures are of crucial importance in the preparation and 
presentation of reports to the court. Failure to provide 
reports of consistent quality can contribute to incon- 
sistency and inequity in outcomes. The study also 
determined that, quite obviously, there was a direct 
parallel between the quality of a report and the 
amount of time an officer had to prepare it. A report 
with a short turnaround time was less effective than 
a report for which an officer could devote substantial 
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resources. The findings from this research 

the need for training in report techniques 

effective quality assurance. Judges confirm 
production of a presentence report is a highly 

skilled task, not just a mechanical listing of facts. The 
emphasis which judges place on content, individuali- 


as individuals now that new, tougher legislation has been 
passed. Furthermore, as probation officers become more 
familiar with the Criminal Justice Act, it will be impor- 
tant to monitor any changes in the quality of the presen- 
tence reports presented by officers. Finally, there seems 
to have been some desire by courts to remove the presen- 
tence report as it was seen as a cumbersome instrument 
which took away discretion from judges. However, the 
authors believe that the presentence report has an im- 
portant and significant role in the decisionmaking proc- 
ess of judges. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“In Support of Children and Youth: Encourag- 
ing Research Dissemination,” by Ellen L. Bassuk, 
MLD. (April 1995). In this editorial comment, Dr. 
Bassuk, editor of the American Journal of Orthopsy- 
chiatry, again voices her concern for the welfare of 
children in these troubled days of contention over the 
future of current welfare programs. She observes 
bleakly that “an unprecedented 6,000,000 children, or 
26% of the national population under the age of 6, are 
living below the federally established poverty level.” As 
an example of the shortcomings in our efforts to provide 
supports for needful children, Dr. Bassuk points to 
limitations in the resources available to children with 
emotional and neurobiological disorders, who at last 
count in 1990 were thought to make up 12 percent of 
all children and adolescents (7.5 million). Unfortu- 
nately, recommendations for increased funding for staff 
training and research in these areas have not been met. 
Dr. Bassuk urges that legislators and the general pub- 
lic be informed of the toll that mental illness can take 
on the lives of children and youth. Perhaps, in these 
troubled times, such efforts are needed more than ever 
considering that historically legislators have never 


been very hospitable to the research findings of social 
scientists. 

“Young Children in Poverty: Facing the Facts,” by 
Jane Knitzer, M.D., and J. Lawrence Abor (April 
1995). In this opinion piece, the authors, who are at 
Columbia University School of Public Health, bemoan 
what they see as “a stark, punitive stance toward the poor, 
the disabled, and the different in general—and toward low 
income women and children in particular,” in todays 
political arena. In defining their concerns, these authors 
federally defined poverty line (i.e., $11,000 for a family of 
three and $14,000 for a family of four), they observe that 
26 percent of all young children—more than one in four—- 
are poor. To make matters worse, they observe that 12 
percent of American children under the age of 6 live in 
families with incomes that are 50 percent or less than the 
federally established poverty level. On the issue of paren- 
tal employment, they observed that 57 percent of poor 
children under the age of 6 live in families where one or 
both parents are employed. However, much of this employ- 
ment is in minimum wage jobs, which bring in annual 
incomes far below the poverty line. 

Poverty among families with young children occurs in 
all ethnic groups, though it is considerably more prevalent 
among black and Hispanic families. Poverty among young 
children is also prevalent in both urban and rural areas 
at close to the same rate (35 percent for urban areas and 
28 percent for rural areas). Contrary to some popular 
thinking, children living in poverty are not the sole prob- 
lem of single parent mothers since one-third of poor chil- 
dren below the age of 6 (estimated at 2 million children) 
live in families with two parents. Finally, the authors point 
out that the notion that all the poor receive public assis- 
tance is somewhat misleading. Actually, only 52 percent 
of young children in poverty live in families that receive 
public assistance. Two-thirds of these families depend on 
public assistance alone, while one-third also earn incomes. 
These findings lead the authors to conclude that young 
poor children are at risk for poor outcomes. By way of 
remedies, they recommend that welfare policies give ex- 
plicit attention to their developmental needs including 
access to health care, access to appropriate child care, and 
attention to adult development including family support 
services and employment. The authors close this concise 
review of the perils of poverty for young children with 
strong recommendations for advocacy on the part of all 
concerned professionals in behalf of children in poverty. 


THE PRETRIAL REPORTER 


Reviewed by GEORGE F. MORIARTY, JR. 


The June 1995 issue of The Pretrial Reporter contains 
a brief article on the most recent findings of the National 
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with similar themes in the training and professional - 
culture of probation work and suggests a continued 
relevance for social work skills in probation practice. 7 
The authors believe that further research is needed to - 
continue to explore links between theory and practice in 
the presentation of individuals to the court through 
presentence reports and how defendants are presented : 
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Institute of Justice-sponsored National Assessment 
Program (NAP). Every 3 years, NAP contacts more 
than 2,500 criminal justice officials and asks them to 
identify their most pressing day-to-day problems. Sur- 
vey respondents include police chiefs, sheriffs, prose- 
cutors, public defenders, judges, trial court 
administrators, jail administrators, probation and pa- 
role agency directors, prison wardens, and state com- 
missioners of corrections. 

Among the findings: 

e The workload problems associated with violent 
crime were in large part due to the increase in 
arrests for domestic violence. Changes in state law 
regarding mandatory arrests and harsher sen- 
tences have resulted in fewer plea negotiations 
and more trials for domestic abuse cases. Eighty- 
five percent of the respondent judges reported that 
domestic violence cases contributed to workload 
problems. 


e The volume of drug offenses was given as the 
primary reason for workload problems. One judge 
stated that “drug activity is the one factor most 
affecting our court,” while another said that “most 
crime is related to drug use.” Eighty percent of 
respondents believed improvements were needed 
in drug treatment services. 


e Eighty percent of the police chiefs and sheriffs 
responded that crimes committed with firearms 
contributed to their workload problems. The avail- 
ability of firearms to juveniles was particularly 
troublesome as indicated by the statement of a 
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police chief: “Current law allowing possession of 
firearms by anyone 16 and older puts many weap- 
ons into the pockets and vehicles of juveniles.” 


e More than one out of three jail administrators 
reported that crowding was a problem. Prison 
crowding was cited as a major contributing factor 
to jail crowding. With the exception of police chiefs 
and sheriffs, all the other criminal justice officials 
stated that alternatives to incarceration should be 
a top priority. 

Also illustrative of the role domestic violence cases 
are playing nationwide was a piece on recently enacted 
legislation in Ohio. In Montgomery County (Dayton) 
the sheriff has had to house inmates in the gym of the 
jail for the first time. This is a reflection of the “sky- 
rocketing” increase in domestic violence arrests. At the 
same time, judges in the county agreed to double the 
scheduled bond for such offenses. 

In the one week of March after the legislation took 
effect, the number of domestic violence arrests doubled 
in Hamilton County (Cincinnati). A county criminal 
justice task force issued a number of recommenda- 
tions: increased use of citations by police; greater use 
of electronic monitoring and drug and alcohol treat- 
ment; and more detailed police arrest reports to facili- 
tate bail setting via telephone on weekends. 

The new law requires police officers to arrest per- 
sons for a domestic violence offense if they have “rea- 
sonable suspicion” that violence has occurred. Police 
do not have to wait until the victim files charges. 


ACall for Correctional Reform 


Harm in American Penology: Offenders, Victims, 
and Their Communities. By Todd R. Clear. Albany, NY: 
State University of New York Press, 1994. Pp. 241. 
$24.95. 


Todd Clear’s most recent work, Harm in American 
Penology, is an addition to an emerging body of litera- 
ture that raises critical questions about the future of 
American corrections. But Clear’s treatment of the 
topic is decidedly different from others who have writ- 
ten about the “crisis” in corrections. This text contains 
a piercing, insightful, well documented, and—at 
times—vitriolic critique of two decades of penological 
practices. Clear admits that the text was written at a 
time of personal despair and disillusionment with 
reforms; the passion that surfaces throughout the 
book is evidence of his frustration with the system. The 
book does not, however, simply advance a critique 
premised upon a personalized ideological perspective. 
Instead, Clear frames his argument in a masterfully 
blended amalgam of social, historical, philosophical, 
political, and economic theories. The product of his 
efforts: a forceful scholarly condemnation of the sys- 
tem that is sure to generate reactions from both con- 
servatives and liberals. 

In the first chapter, Clear discusses the justifiability 
of “harming” offenders for criminal infractions. Clear 
argues that criminal sanctions are structured and 
imposed in a manner that inevitably and coercively 
inflicts harm on offenders. Moreover, those with the 
least power and influence in society are most often 
subjected to the penal process. Two popular philo- 
sophical justifications for punishment are considered 
thoroughly. Retribution is rejected as a viable justifi- 
cation because of its use of “undesirable means [i.e., 
harmful sanctions] to achieve desirable ends” (p. 36). 
Utilitarian justifications are also criticized on the 
grounds that a considerable body of literature sug- 
gests punishment is an ineffective means of prevent- 
ing crime. Although both are touted frequently as 
justifications for harming offenders, neither has pro- 
duced socially beneficial results. 

In the second chapter, Clear presents fairly standard 
data showing the phenomenal growth in corrections 
during the past 20 years. After examining correlates 
and social conditions of crime, Clear discusses the 
interplay of systemic factors that have led to the 
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levying of more severe criminal sanctions. Two impor- 
tant points are brought to light in the chapter. First, 
the astonishing growth in corrections cannot be ex- 
plained by a corresponding increase in crime rates. 
Second, even though more offenders have been chan- 
neled into the machinery of justice, there has been 
little change in the crime rate. 

Chapter 3 contains a disturbing discussion on the 
calculated manipulation of criminal justice research. 
Here, Clear shows how criminal justice research often 
mirrors politically endorsed policy agendas. Research 
funding decisions are often made on the basis of 
whether the proposal is compatible with popular pun- 
ishment paradigms. In addition, Clear illustrates how 
research findings are disseminated to support political 
agendas. Politicians and other officials have rejected 
as flawed studys’ findings at odds with prevailing 
practices; in other instances, studies containing criti- 
cal methodological flaws—that are in agreement with 
contemporary approaches—have been widely distrib- 
uted. This chapter is an unexpected find in the book; 
it should be read by anyone with an interest in re- 
search or social policy. 

Chapter 4 focuses on crime victims. Clear argues 
that, in the short run, victims have a need to see 
offenders punished to affirm the notion that what they 
did was wrong. Yet Clear suggests that, in the long run, 
it is much more important for victims to be able to 
forgive offenders. In chapter 5, Clear proposes that 
contemporary conceptions of “community protection” 
promote separationist views of public order. Those 
most likely to be subjected to criminal sanctions are 
young, minority males from poverty stricken urban 
areas. This approach takes on “overtones of covert 
racism” (p. 149) and has “exacerbated racial inequali- 
ties” (p. 174). Clear suggests the proper response 
should be to focus more holistically on communities, 
rather than on trying to separate the crime problem 
from the community in which it occurs. In the final 
chapter of the text, Clear synopsizes the main points 
of previous chapters and sketches how we might begin 
to explore new paths for corrections. 

This is a powerful text laced with an abundance of 
information. An undercurrent flows throughout that 
calls for rethinking current penal policies and prac- 
tices. Readers will invariably find portions of the text 
to criticize. From a macro perspective, conservative 
theorists will argue that the text goes too far in its 
critique of prevailing practices and for suggesting un- 
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tried, untested, and unproven approaches. Critical 
theorists, on the other hand, will argue that the text 
does not go far enough since it fails to explicitly call for 
radical modifications to the social structure. Regard- 
less of which paradigm one supports, few readers will 
walk away from the text without having been 
prompted, prodded, and provoked to consider more 
carefully the complex problems confronting the correc- 
tional system. 
Warrensburg, Missouri RICHARD D. SLUDER 
The Case for Conservative 
Crime Control 


Criminal Justice? The Legal System vs. Individual 
Responsibility. Edited by Robert James Bidinotto. 
Irvington-on-Hudson, NY: The Foundation for Eco- 
nomic Education, Inc., 1994. Pp. 304. $29.95 (cloth); 
$19.95 (paper). 


Crime policies in the United States are increasingly 
conservative. Even when jurisdictions invest in inter- 
mediate sanctions or other so-called “liberal reforms,” 
these initiatives most often grapple with the conse- 
quences of conservative crime ideology (crowding, pub- 
lic attitudes, etc.). It’s always surprising then to hear 
conservative commentators complain that crime pol- 
icy is controlled by liberal (not to mention radical) 
criminologists. Even more surprising is the paucity 
(not to mention quality) of conservative crime litera- 
ture and research. 

In Criminal Justice?, Robert James Bidinotto, staff 
writer for Reader’s Digest and regular contributor to 
The Freeman, a conservative monthly, has gathered 18 
articles that include some of the most frequently cited 
crime control arguments of the conservative move- 
ment. These articles were selected for their fit with the 
editor’s overarching perspective that “individuals bear 
primary moral responsibility for criminal actions (p. 
2).” Among the essays’ authors are Stanton Samenow, 
Ralph Adam Fine, John Dilulio, Morgan Reynolds, 
James Wooten, and Mary Kate Cary. Sixteen of these 
articles were previously published, many of them in 
the Hertitage Foundation’s State Backgrounder series 
or in The Freeman. 

Criminal Justice? is a useful collection of articles for 
those readers wishing to learn about or summarize the 
conservative case for crime control. The larger utility 
of these articles, however, is more doubtful because the 
articles in this volume are full of misleading figures 
and poorly reasoned rhetoric. 

These essays are subdivided into three parts: The 
first section on “Who's Responsible?” covers crime 
(Melvin Barger), criminal responsibility (Bidinotto), 


September 1995 


the criminal mind (separate articles by David Kelley 
and Samenow), and crime in the welfare state (David 
Walter). The next section on “The Flight from Respon- 
sibility” includes articles on subverting justice (Bidi- 
notto), plea bargaining (Fine), the exclusionary rule 
(Caleb Nelson), confessions (Fine), the insanity de- 
fense (Lee Coleman), and 10 myths about crime and 
punishment in the United States (Charles Logan and 
Dilulio). The last section on “Restoring Responsibility” 
contains discussion of moral retribution (Bidinotto), 
how to reduce crime (Reynolds), truth in sentencing 
(Wooten), how states can fight crime (Cary), commu- 
nity supervision (Edward Leddy), and restoring re- 
sponsibility (Bidinotto). Also in this section is the 1992 
report, The Case for More Incarceration, originally 
published by the U.S. Department of Justice under 
William Barr’s guidance as Attorney General during 
the Bush administration. 

In general, and authors in this volume do disagree 
with one another on occasion, the theme that binds 
these articles together is that crime is pervasive, the 
criminal justice system has failed, and tired liberal 
cliches about crime and the avoidance of responsibility 
are responsible for the state of criminal justice today. 
The collective response is to tighten things up, in- 
crease punitiveness (indeed, several articles argue, 
without much sense of contradiction, that we are less 
punitive than reported, and besides punishment is not 
only a good, but a humane option), and center all 
responsibility on individuals rather than either “soci- 
ety” or a combination of community- and individual- 
based factors. 

Several problems pervade this collection: It is more 
anecdotal than practical. It sets up events, such as 
crimes committed by offenders on parole or early re- 
lease, that all observers (liberal and conservative 
alike) agree are unacceptable as the fault of a criminal- 
coddling, liberal crime control ideology. Often, these 
tragedies are not predictable (and therefore not rea- 
sonably preventable). But, most importantly, these 
anecdotes are divorced from history and the larger 
crime/criminal justice picture. For example, is there 
any less “truth in sentencing” if offenders serve 35 
percent of their sentences (an arbitrary figure) or 85 
percent of their sentences (also an arbitrary figure, 
although one favored these days by the “law-and-order” 
crowd)? Isn’t it more appropriate to discuss these 
policy developments as consequences of legislative 
actions instead of conspiratorial deceptions of the 
American public? Who, really, is kidding who? 

Second, what exactly is conservative crime control? 
Conservatives and liberals alike agree that people 
should not commit crimes, violent or otherwise. The 
center of disagreement, however, is how can crime be 
reduced, or presumably prevented, in the first place. 


At best, these articles take the position that if you 
isolate (or incarcerate) the problem then the individ- 
ual troublemaker at ieast will be out of the way for a 
while. But the volume doesn’t examine how punish- 
ment—more punishment in particular—leads to 
greater offender responsibility. Moreover, there is lit- 
tle about the use of reparative or restorative justice 
approaches, many of which are based on nominally 
“conservative” concepts and values such as account- 
ability and restitution. Finally, little meaningful is 
attributed to the role of socioeconomic factors in either 
the etiology of crime or societal responses to crime. 

The article by Logan and Dilulio is the only one that 
specifically targets arguments of a “liberal” group for 
critical review. This is a step forward, but their review 
has problems of its own. While pointing out (correctly) 
that more offenders are sanctioned by community- 
based options than jail- or prison-based options, these 
authors neglect (unfortunately) the point that argu- 
ments promoting greater use of alternatives to incar- 
ceration focus on using more nonincarcerative 
alternatives for those who are already imprisoned or 
likely to be imprisoned. Critics of the Logan-Dilulio 
article should further examine, and counter, its argu- 
ments with empirical and policy arguments of their 
own (the evidence and experience to do so is readily 
available). Other articles should receive similar treat- 
ment. 

Overall, the articles in this volume are useful for 
agitating generally uninformed public opinion or for 
providing justifications for previously decided posi- 
tions. Nonetheless, some cogent arguments are indeed 
raised (a similarly myopic volume on liberal crime 
control arguments would suffer many of the problems 
of this volume). Some scholars have challenged per- 
spectives contained in this volume (although they are 
generally not referred to by the authors). But more 
work must be done. Liberal rhetoric is often as short- 
sighted and unhelpful as conservative rhetoric, and 
any such rhetoric diverts attention from the more 
meaningful work that must be done to address the 
serious problems of crime and punishment in our 
communities. 


Hilledale, New York Russ IMMARIGEON 


A View of British Probation Issues 


From a practitioner’s perspective, particularly prac- 
titioners in the United States who are unaware of 
current probation issues in the United Kingdom, Pro- 
bation Values is a welcomed addition to community 
corrections literature. This volume, published under 
the auspices of the British Association of Social Work- 
ers, contains a collection of nine essays on probation 
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issues in England. It is written from an academic and 
social work perspective and reflects the conflicts between 
the National Association of Probation Officers, presum- 
edly representing the views of officers handling 
caseloads, and the Home Office, charged with the admin- 
istrative oversight of the delivery of probation services. 

Brian Williams, the editor of Probation Values and 
author of two of the nine chapters, is a former probation 
officer now lecturing at the Department of Applied Social 
Studies at the University of Keele. In the introductory 
chapter, Williams writes that “social work values are, 
and must remain, the foundation of probation work.” He 
argues against probation officers enforcing community 
service orders and electronic monitoring conditions, pre- 
paring presentence reports on defendants pleading not 
guilty, and holding offenders accountable for errant be- 
havior by employing custodial sanctions. He also criti- 
cizes diminishing probationers’ rights to confidentiality, 
the eroding of open relationships between officers and 
offenders, and moving probation officer training from a 
narrow social work focus to a broader curriculum em- 
bracing criminology. Williams also finds fault with asso- 
ciating probation with “community corrections,” 
suggesting that to do so would “explicitly reject social 
work values.” 

Ann Worrall, a former probation officer now serving as 
a lecturer in criminology at the University of Keele, is 
the author of the second chapter, in which she offers her 
perceptions of discrimination, alienation, and the lack of 
equal opportunity in the British criminal justice system. 
Her discussion of these phenomena focuses not only on 
their impact on offenders but on probation personnel as 
well. 


The third chapter—“Managerialism and the Proba- 
tion Service”—is the work of Bill Beaumont, a lecturer 
in social work at Bristol University; for 15 years he 
was a probation officer in Inner London and for 7 years 
he served as general secretary of the National Associa- 
tion of Probation Officers. This is a particularly inter- 
esting chapter, despite its lack of objectivity, because 
it provides a view of a changing system, from a loosely 
knit organization requiring little accountability to a 
more structured one emphasizing “economy, efficiency, 
and effectiveness.” 

Jon Arnold, a lecturer in social work at Exeter Uni- 
versity, and Bill Jordan, a former probation officer and 
lecturer at Exeter and Huddersfield Universities, con- 
tributed the fourth chapter; their effort, building on 
Beaumont’s chapter, focuses on the changing charac- 
ter of probation officers’ training. They also discuss 
broader social issues such as the adoption of a mere 
punitive approach to dealing with offenders and the 
impact this policy has on a growing underclass. 

Chapter 5—written by Anne Celnick, a research 
officer for the South Yorkshire Probation Service, and 
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Bill McWilliams, a senior member of Wolfson College 
at Cambridge—contains an interesting discussion of 
the role of presentence reports in the sentencing proc- 
ess and the employment of national standards in their 
preparation. According to the authors, because of the 
social work values embraced by English probation 
officers, there is a reluctance on their part to become 
involved in the imposition of punishment. Elaborating 
on this view, they write: 

If rewards are unevenly distributed then obligations are un- 

evenly due and retributive punishment based on desert has no 

meaning. For that reason, punishment is in conflict with proba- 
tion officers’ beliefs in justice and fairness. If punishing an 
offender is regarded as unjust, and to the extent that national 
standards contain an assumption that the purpose of a presen- 
tence report is to assist the judge determine the most suitable 
punishment, then there is a conflict for probation officers also 
with the moral values of treating offenders with care and respect. 
Also found in this chapter is a sample of a social 
inquiry report written under guidelines and a presen- 
tence report prepared under national standards. 

The book’s editor, Brian Williams, provides the sixth 
chapter—“Probation Values in Work with Probation- 
ers.” In this chapter he expands on the values he 
espouses, which are as follows: 

1) opposition to custody and a commitment to con- 
structive ways of dealing with offenders; 

2) commitment to equality of opportunity and to 


justice; 

3) protecting clients’ right to confidentiality (subject 
to explicit constraints) and promoting openness about 
processes and decisions affecting them; 

4) valuing and accepting clients as unique and self- 
determined individuals, keeping this separate from 
the “confronting” of offending behavior; 

5) protecting victims and potential victims of crime, 
keeping this apart from meeting offenders’ needs 
where appropriate; 

6) promoting positive change through the use of 

professional relationships. 
Williams acknowledges that these values are problem- 
atic in practice, particularly when dealing with prison 
personnel, whose approach, by the very nature of their 
responsibilities, is quite different from that of a social 
worker/probation officer. 

Andrew Shephard, a former probation officer cur- 
rently engaged in providing services to substance 
abusers, supplies the chapter on drug and alcohol 
issues. In this chapter the author explores the causes 
of substance abuse from three approaches—scientific, 
sociological, and public health—and suggests a net- 
working strategy, in which probation plays a signifi- 
cant role, to address this costly and destructive 
problem. 

The eighth chapter deals with probation practices as 
they relate to HIV/AIDS; it is written by Una Padel, 
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coordinator of the London Prison Community Links. 
She provides a brief historical perspective of the AIDS 
problem in Britain and goes on to address confidenti- 
ality issues, harm reduction strategies, training, and 
the efficacy of networking to expand services to those 
infected. She also cautions against the use of labeling 
offenders when she writes: 

The fact that HIV transmission is usually associated with sex or 
injecting drug use led to a high degree of blame being attached 
to those with the virus. This was echoed in the phrase “high risk 
groups” used to describe gay men, prostitutes, and injecting drug 
users by many agencies (including some probation services) in 
the latter part of the 1980s. This inaccurate and unhelpful 
terminology describes people by their lifestyle rather than by HIV 
risk. It offered the opportunity for stereotypes to be confirmed 
and took no account of the changes individuals made to reduce 
their risk levels (for example, the use of sterile injecting equip- 
ment or safe sex) leaving those outside the “high risk groups” to 
indulge in risky activities with a false sense of security. 

Padel, like Shephard, does not embrace coerced 
treatment for drug users and suggests, perhaps na- 
ively, that treatment strategies should be negotiated 
with “hard to reach drug users” rather than imposed. 
She notes that conflict exists within the probation 
service on how harm reduction policies should be im- 
plemented, from encouraging total abstinence to pro- 
viding clean injecting equipment in probation offices. 

Bryan Gocke, a probation officer specializing in 
working with perpetrators of sex offenses, provides the 
final chapter, in which he addresses iseves relating to 
the treatment and supervision of sex offenders. His 
chapter, while adequate, offers little new information. 

Although the authors of Probation Values present a 
subjective view of the British probation service, the 
importance of their collective effort should not be 
dismissed because they provide us with a thought- 
provoking discussion of issues critical to the role of 
probation in the United Kingdom’s criminal justice 
system. They argue against innovation and stress the 
need for probation officers to continue in their tradi- 
tional role as social workers. If the authors prevail in 
their argument, it is doubtful that the probation serv- 
ice will ever achieve its full potential in the British 
criminal justice system. 


Huntsville, Texas DAN RICHARD BETO 


Victim and Offender Face to Face 


Victim Meets Offender: The Impact of Restorative 
Justice and Mediation. By Mark S. Umbreit. Monsey, 
NY: Willow Tree Press, 1994. Pp. 244. $25. 


The concept is simple: If both are willing, bring 
wrongdoer and wronged face to face. Create a place 
where both stories can be heard. Provide a mediator 
to facilitate discussion of the harm—material, emo- 


tional, psychological. Negotiate a restitution agree- 
ment which acknowledges both the damages and the 
responsibility. Yet within this straightforward, “re- 
storative” model of justice reside significant theoreti- 
cal and intriguing practical questions. 

It is unlikely that victim-offender mediation pro- 
gram practitioners lie awake nights worrying about 
whether what works in practice can possibly work in 
theory. And while Victim Meets Offender does not ad- 
dress theory so much as it does the practice, neverthe- 
less, it represents an important addition to the 
accumulating body of evidence that there are real, 
measurable benefits to such programs. 

In 1958 Arthur Eglash suggested that making 
amends directly to the victim through “creative resti- 
tution” might have positive, rehabilitative effects, es- 
pecially if the perpetrator were required to take 
personal responsibility for “solving the problem” 
which the injustice has created and restoring the vic- 
tim to wholeness. 

Since the early 1980’s, hundreds of programs bring- 
ing victims and offenders together for face-to-face dia- 
logue have developed along fairly independent 
lines—some programs emerging from the community 
dispute resolution movement; others coming via the 
religious community (especially the Mennonite 
Church); some implemented by prosecutor’s offices 
and probation departments concerned with increasing 
offender accountability via restitution and human im- 
pact; still other programs employing this model aim at 
restoring the victim to a central role in the justice 
equation. Nevertheless, other than some early surveys 
attempting to gauge the extent of the phenomenon, 
along with a few descriptive studies, on balance very 
little is known about these programs. 

Who participates in the victim-offender mediation 
process and why? What is the effect of the mediation 
process on the crime victims who participate? On 
offenders? How are outcomes such as successful com- 
pletion of restitution and recidivism rates affected by 
participation in these face-to-face encounters? 

Victim Meets Offender answers these and other rele- 
vant questions for this growing field by presenting 
findings from the first large, multisite evaluation of 
victim-offender mediation programs in the United 
States. Program sites include: Albuquerque, Oakland, 
Minneapolis, and Austin, Texas. Umbreit reports, as 
prior research has found, that victims who agree to 
participate in a meeting are (1) highly likely (over 90 
percent) to emerge from that meeting with a restitu- 
tion agreement in hand; 2) happy to have had the 
opportunity to explain to the offender the effects of his 
or her actions and have questions answered; and (3) 
likely te be pleased overall with the “quality of justice” 
dispensed by the system. Unlike prior studies, how- 
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ever, Umbreit’s goes on to answer the important fol- 
lowups; that is, “Compared to what? Compared with 
whom?” 

Two comparison groups are employed: (1) victims 
and offenders who were referred to the mediation 
program but did not participate in mediation and (2) 
victims and offenders from the same jurisdiction 
matched (with the mediation sample) along the vari- 
ables of age, race, sex, and prior offenses who were 
never referred to the mediation program but instead 
were referred to court-ordered restitution. Why they 
were not referred to mediation is unclear. 

Umbreit reports that victim-offender mediation has 
a significant impact on the likelihood of offenders 
successfully completing their restitution obligation to 
the victim (81 percent versus 58 percent). Additionally, 
mediation appears to make a significant contribution 
to reducing anxiety and fear among crime victims. 
There is no statistically significant differences in re- 
cidivism rates, using a 1-year followup period. 

Victim Meets Offender contains more than 70 pages 
of supplementary materials included in seven appen- 
dices: a discussion of the cost implications of victim- 
offender mediation programs; a detailed description of 
a juvenile burglary case, sample program forms and 
letters, a discussion of the implications of parental 
participation in these meetings, as well as a useful 
program evaluation kit. 

Umbreit, a strong program advocate, concludes that 
“wider public policy consideration should be given to 
increasing the availability of victim-offender services,” 
perhaps even making it a basic right for victims as 
states such as Indiana have done. 

Although broader discussion of some of the theories 
as to why victim-offender mediation should work 
would have been a welcome addition, lack of it does not 
detract from the book’s usefulness. Umbreit success- 
fully describes how and when victim-offender media- 
tion works—and for whom. He raises the questions 
which need to be asked—Is the public interested? Is it 
fair? Is it just? Are victims satisfied? Is the criminal 
justice system and, ultimately, the public the benefici- 
ary? What are the limitations? Finally, Umbreit makes 
a strong and articulate case for its broader use. 


Vermillion, South Dakota JOHN GEHM 


Reports Received 


“Boot Camp” Drug Treatment and Aftercare Inter- 
vention: An Evaluation Review. National Institute of 
Justice, U.S. Department of Justice, Washington, DC, 
July 1995. Pp. 178. The report presents the results of 
research—conducted under a National Institute of 
Justice research grant by the Center for the Study of 
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Crime, Delinquency and Corrections at Southern IIli- 
nois University at Carbondale—to assess drug treat- 
ment and aftercare programs for offenders in boot 
camp prisons. The purpose of the research was to 
“inform Federal, State, and local agencies about pos- 
sible ways to incorporate drug treatment into the 
inprison and aftercare phases of boot camp programs 
and to highlight particularly innovative programs that 
may be expected to reduce drug use successfully.” 


Felony Defendants in Large Urban Counties, 1992. 
Bureau of Justice Statistics, U.S. Department of Jus- 
tice, Washington, DC, July 1995. Pp. 47. The report 
presents data from the Bureau of Justice Statistics’ 
National Pretrial Reporting Program for 1992. It of- 
fers demographic, criminal history, pretrial process- 
ing, adjudication, and sentencing information on 
felony defendants (excluding Federal defendants) in 
state courts of the Nation’s 75 most populous counties. 


Terrorism in the United States 1994. Federal Bureau 
of Investigation, U.S. Department of Justice, Washing- 
ton, DC. Pp. 26. The report analyzes terrorist events 
in the United States between 1990 and 1994. It also 
looks at FBI investigations abroad in cases of terrorist 
attack against U.S. citizens. Other topics include se- 
curity preparations for the World Cup Soccer 1994 
tournament and the 1996 Summer Olympic Games in 
Atlanta, Georgia; the continuing terrorist threat from 
international radical terrorism; and the first convic- 
tion gained under the new Federal law, Freedom of 
Access to Clinic Entrances Act of 1994. 
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Violence in Cornet City: A Problem-Solving Exercise. 
National Institute of Justice, U.S. Department of Jus- 
tice, Washington, DC, April 1995. Pp. 38. The publica- 
tion presents a case developed to stimulate discussion 
about how America’s cities might best respond to vio- 
lence. The case combines historical and fictional 
events and is intended as a teaching tool that allows 
discussants to work through realistic problems and 
issues to form an integrated multidisciplinary re- 
sponse to violence. 


Books Received 


The Culture of Crime. Edited by Craig L. LaMay and 
Everette E. Dennis. New Brunswick, NJ: Transaction 
Publishers, 1995. Pp. 196. $21.95. 


Going Straight: Effective Delinquency Prevention 
and Offender Rehabilitation. Edited by Robert R. 
Ross, Daniel H. Antonowicz, and Gurmeet K. Dhali- 
wal. Ontario, Canada: Air Training and — 
1995. Pp. 305. 


Schooling in a “Total Institution”: Critical Perspec- 
tives on Prison Education. Edited by Howard S. David- 
son. Westport, CT: Bergin & Garvey, 1995. Pp. 229. 
$59.95 (hard); $19.95 (soft). 


Simple Theory, Hard Reality: The Impact of Sentenc- 
ing Reforms on Courts, Prisons, and Crime. By 
Tamasak Wicharaya. Albany, NY: State University of 
New York Press, 1995. Pp. 235. $16.95. 


Warren E. Burger, Chief Justice of the United 
States from 1969-86, died on June 25 in Washington, 
DC. He was 87. President Clinton praised Burger as a 
“strong, powerful, and visionary chief justice.” Burger 
was born in St. Paul, Minnesota, on September 17, 
1907. A 1931 graduate of St. Paul College of Law, he 
worked in private practice from 1931 until his appoint- 
ment to the Department of Justice as assistant attor- 
ney general in charge of the Civil Division in 1953. In 
1956 he was appointed to the U.S. Court of Appeals for 
the District of Columbia Circuit. He was nominated 
for Chief Justice of the United States on May 21, 1969, 
by President Richard M. Nixon and was sworn in on 
June 23 of that year. During his tenure he worked to 
improve the administration of the Nation’s courts and 
to promote prison reform and the prison industries 
program. Following his retirement from the Supreme 
Court in 1986, he chaired the Judicial Conference of 
the United States and the Commission on the Bicen- 
tennial of the U.S. Constitution. 

The Office of Justice Programs Indian Desk 
has been created to enhance service to Native Ameri- 
cans. Its goals are to enable American Indian and 
Alaska Native tribes to gain better access to informa- 
tion and assistance regarding criminal justice funding 
opportunities and to ensure that programs help meet 
the unique criminal justice needs of tribal communi- 
ties. “The creation of the OJP Indian Desk represents 
an important step towards our goal of assisting tribes 
in building healthy communities,” said Herbert A. 
Becker, director of the Department of Justice’s Office 
of Tribal Justice. “By working closely with tribal lead- 
ers, we will be able to build on the strengths of their 
communities and work to address tribal criminal jus- 
tice issues more effectively.” 

The Bureau of Justice Statistics (BJS) reports 
that more than 5.1 million Americans—or almost 2.7 
percent of the adult population—were under some 
form of correctional supervision last year. Almost 
three-quarters of these men and women were being 
supervised in the community on probation and parole. 
The others were confined in jail or prison. The number 
of adults incarcerated or under supervision in the 
community increased 3.9 percent during 1994. Since 
1980 the number has almost tripled, growing at an 
average annual rate of 7.6 percent (from the BJS press 
release, “The Nation’s Correctional Population Tops 5 
Million,” August 27, 1995). 

The Bureau of Justice Statistics also reports 
that about 1.3 million United States residents faced 
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an assailant armed with a firearm during 1993. 
Eighty-six percent of the time (in 1.1 million violent 
crimes) the weapons were handguns. Seventy percent 
of the 24,526 murders in 1993 were committed with 
firearms, of which four out of five were with a hand- 
gun. During 1993 there were 4.4 million murders, 
rapes, robberies, and aggravated assaults in the 
United States—more than one-quarter involved a gun. 
Handguns predominate in firearms crime. More than 
three-quarters of the 83,000 guns used in crimes that 
the Bureau of Alcohol, Tobacco, and Firearms traced 
for law enforcement agencies in 1994 were handguns. 
Almost 60 percent of the 2 million stolen gun reports 
in the FBI’s National Crime Information Center files 
are for handguns (from the BJS press release, “Guns 
Used in Crime,” July 9, 1995). 

The American Bar Assuciation has formed a 
“Task Force on Technology and Law Enforcement” to 
focus on the problem of how rapid advances in technol- 
ogy are eroding traditional notions of privacy rights. 
The goals of the task force are to revise existing stand- 
ards on electronic surveillance and formulate princi- 
ples governing the use of emerging technologies. The 
task force will analyze existing and potential stand- 
ards on such matters as visual surveillance, wiretap- 
ping and surveillance of electronic communication, 
search and seizure of data in computer systems, and 
the use of encryption by criminal organizations to 
deter law enforcement. “Our homes and our persons— 
once considered ’safe havens’—may no longer be pro- 
tected by Fourth Amendment requirements,” said 
Sheldon Kranz, task force chair. The task force is 
composed of representatives from Federal and state 
law enforcement agencies, prosecutors, the criminal 
defense bar, the judiciary, and privacy experts. 


The American Correctional Association’s 1995- 
1997 Probation and Parole Directory is now avail- 
able. This 470-page reference lists by state more than 
1,600 probation and parole commissions, boards, and 
local offices, plus more than 1,700 state, district, and 
satellite offices. The directory includes names, ad- 
dresses, telephone numbers, and fax numbers of key 
personne! and statistics on selected programs/serv- 
ices, budgets, staffing, salaries, and client caseloads. 
Included is a comprehensive glossary of related terms 
from the field. The cost of the directory is $48 for 
American Correctional Association members and $60 
for nonmembers. To place an order, call 1-800-825- 
2665 and ask for item #153-F2. 
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